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This book owes its origin to a course of lectures 
delivered in McGill University. In the preparation of 
these lectures I have frequently realized the difficulties 
which must be experienced by the student of this branch 
of our law. There is, of course, no lack of excellent 
theoretical treatises on Private International Law or of 
valuable works dealing with the rules for solving con- 
flicts in particular countries, but the absence of any book 
f* treating of the principles of our own law upon the sub- 

^ ject often makes it difficult to distinguish between rules 

^ prevailing elsewhere or merely advocated by theorists, 

^ and those which would be followed by our courts. The 

C fact that no attempt has yet been made to collect and 

J systematize the rules for solving conflicts of laws deriv- 

^ able from our codes, statutes and jurisprudence, notwith- 

standing the ever increasing frequency and importance 
of these conflicts in actual practice, encourages me to 
hope that this work will prove useful to my confreres at 
the bar as well as to my students. 

My thanks are due to my friend Mr. C. S. Campbell, 
of the Montreal bar, for his kindness in reading my work 
in manuscript, and for many valuable criticisms and 

suggestions. 

E. Laflbur. 

Montreal, June, 1898. 
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INTRODUCTION 

The tribunals of every civilized country are frequently Deamtion 
obliged to adjudicate upon cases in which some foreign subject. 
element is involved. The parties may be domiciled in 
another jurisdiction, they may owe allegiance to different 
sovereigns, the transactions giving rise to the controversy 
may have originated in one country and may have been 
intended to be carried into effect in some other country, 
or, again, the documents embodying the transactions may 
have been executed in still another country. As the 
laws of these different countries are often completely 
dissimilar, it may be of the utmost importance to the 
litigants to ascertain which of these conflicting laws is to 
be applied to the solution of their difliculties. It would 
be extremely simple for the court to resort invariably to 
its own law in such cases, but the injustice of such a 
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cause need hardly be insisted on. Rights which had 
been duly acquired under a different system of law 
would be swept away by referring them to a test which 
had never been contemplated by the parties. For 
instance, if the courts of the Province of Quebec were 
to hold that community of property existed between 
consorts whose domicile was and had always been in 
England, this would be attributing to them intentions 
which never can have entered their minds, and subjecting 
them to a system which they may never have heard of. 

It is universally admitted among civilized nations that 
such a Procrustean method cannot be adopted for the 
solution of these coufliiets, but that, on the contrary, 
the tribunals of each country must give recognition to 
and enforce vested rights acquired under foreign jurisdic- 
tions. The body of rules which are followed by the 
courts of any country in giving effect to foreign laws or 
rights acquired thereunder constitutes what is often 
called Private International Law. 

Another name given' to this department of law, is the 
Conflict of Laws, but a more accurate and satisfactory 
description of the subject is '' the extra-territorial effect 
of law," suggested by Mr. A. V. Dicey, or "the extra- 
territorial recognition of rights," proposed by Professor 
Holland. The old names, however, are now so well 
established in legal language, that they can hardly be 
displaced by the more accurate phrases of modern 
writers. 
Rules for It is uscful to obscrvc that each country has its own 
conflicts rules of Private International Law, or, in other words, 

from part ' ' 

S^suive ^^® rules followed by the courts of any country for 
iJuntry**^^ dccldiug as to the choice of law form part of the law of 
that country. 
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These rules may be embodied in a code, in particular 
statutes or in judicial decisions which are binding 
authorities, but they are a branch of the law of the land 
just as much as the set of rules applied by the court in 
deciding controversies in which no foreign element arises. 
To revert to the case above suggested, when our courts 
hold that our own rule as to community of property 
must not be applied to consorts whose matrimonial 
domicile is in England, but that the law of England 
must be applied in such case, the rule excluding our own 
and adopting the English law is itself part of the law of 
the Province of Quebec. 

Moreover,* the rules adopted in one country for sol ving aj|J ™Jj.* 
such conflicts are frequently different from thobe which J®jj^^***'* 
prevail in another country. In England the status and «<>"^*"«*- 
capacity of persons depends, as a general rule, on their 
domicile, while in France it is nationality which governs 
in snch matters. Again, in England the capacity of 
persons to dispose of real estate depends on the law of 
the situation of the property ; while under the French 
law the capacity of a person to dispose of immoveable 
property is governed by his national law. There is, 
unquestionably, a tendency towards uniformity in the 
rules of Private International Law followed by modern 
civilized nations, and when the rules on any particular 
subject are not fixed by a code, by legislation or by 
authoritative jurisprudence, reference is often made by 
the courts to that common fund of legal principles 
furnished by the writings of the jurisconsults who have 
treated the subject from the theoretical or scientific point 
of view. This common fnnd of maxims and principles 
is sometimes spoken of as the jus gentium — an expression 
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which conveys the misleading idea that there is a sort of 
international authority from which the rules applied by 
the courts are derived, whereas the rules of Private 
International Law prevailing in any particular country 
derive their authority from the law of that country just 
as much as the rules applied in deciding cases in which 
no conflict of laws arises. Nevertheless, the inaccurate 
expression jus gentium, contains, in one sense, a true idea, 
for the rules of Private International Law are less 
indigenous in their growth, less local in their origin, than 
the rules of law in most other cases. In the same way 
we often speak of the lex mercatoria or " law merchant" 
as if there existed a body of rules of mercantile law 
governing all civilized states, whereas in truth each state 
has a mercantile law of its own, but all systems of 
mercantile law resemble each other very closely owing to 
their cosmopolitan origin. 

Many circumstances contribute to make the study of 
the Conflict of Laws in the Province of Quebec peculiarly 
interesting and instructive. The Province of Quebec 
being one of the several provinces of the Dominion of 
Canada united under a constitution which, while giving 
the federal parliament extensive legislative powers, leaves 
to each province the exclusive right to legislate in rela- 
tion to property and civil rights in the province, and 
having preserved the old law of France as the basis of its 
civil law, while the other provinces of the Dominion 
have taken the English common law as the substratum of 
their own several systems, it was inevitable that colli- 
sions should arise between these different laws. Similar 
conflicts were bound to occur in consequence of the 
commercial intercourse between this country and the 
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various states^ of the American Union, each of which 
likewise possesses local legislative powers. Add to this 
the numerous complications resulting from the immigra- 
tion which constantly goes on from the old countries 
to Canada, and the emigration from the Province of 
Quebec to the United States, and it will readily be 
understood that occasions were not wanting for illustrat- 
ing the conflict of laws. 

Another feature adds to the interest of this branch of 
the law of the Province of Quebec. While retaining the 
French law as the foundation of our system, we have not 
followed the modern French law in making civil status 
and generally the law of persons depend on nationality' 
We have, on the contrary, kept the rule of the old 
French law, which is also that of the English law, and 
which decides such questions by reference to domicile, 
without regard to the allegiance of the parties. 

In making a study of the conflict of laws in the positive 
Province of Quebec, the positive as distinguished fromveticai 

methods. 

the theoretical method of treatment has been adopted. 
In other words, the aim has been to present an accurate 
exposition of the rules of our law in cases of conflicts 
rather than to indulge in speculative inquiries as to the 
rules which ought to prevail for the solution of such 
questions in this or in any other country. The limited 
scope of this inquiry does not exclude an examination of 
the reasons upon which the maxims accepted by our 
courts are based, or occasional references by way of illus- 
tration to the rules of Private International Law followed 
in other countries. Moreover, where our own law 
appears to furnish no rule for the decision of new cases 
of conflict, or where our jurisprudence is still unsettled, 
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the rules adopted by foreign courts may be referred to, 
and the theories of speculative writers may be consulted. 
But in making such occasional digressions care has been 
taken to distinguish between the rules which constitute 
a part of our positive law and those which may be 
adopted by foreign courts or advocated by speculative 
writers. 

Our own law upon the subject is found in the Civil 
Code and the Code of Civil Procedure of this province, 
J^jSJt. in statutes of the Imperial Parliament extending to this 
colony, in statutes of the Dominion of Canada or of the 
Province of Quebec, in the decisions of our courts, and in 
the law ot France before the cession of Canada to Great 
Britain. 

1 When an article ot our Civil Code contains a rule 
concerning the choice of law upon any subject, there can 
be no further controversy on the point, and neither the 
practice of foreign tribunals nor the opinions of writers 
can prevail against its authoritative enactments. Thus, 
article 6 of the Civil Code lays down the rule that the 
status and capacity of persons is governed by the law of 
the domicile. It would manifestly be a waste of time to 
ask our judges to apply the test of nationality in such 
cases, on the pretext that many of the European codes 
have adopted this principle, or that speculative writers 
advocate it on grounds of consistency or expediency. 
Again, article 210 of our Code of Civil Procedure (1897) 
decides the question as to what may be pleaded by way 
of defence to foreign judgments in suits to enforce them 
here, and however unscientific or unreasonable these 
provisions may appear, our judges are not at liberty to 
apply any other rule. 
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2° It would be equally futile to cite such authorities statutes, 
when our statute book provides a rule for the case under 
consideration. For instance, the Imperial statute known 
ii8 the Merchant Shipping Act makes certain provisions 
for conflicts of laws arising in maritime cases, and the 
Dominion Statute, 53 Vict., cap. 33, sec. 71, contains a 
number of rules concerning conflicts of laws in regard to 
bills of exchange. Whatever views may be entertained 
as to the theoretical correctness of this legislation, the 
rules which it enacts cannot be disregarded by our courts 
when they are applicable to cases submitted for adjudica- 
tion. 

3° In the same way, a rule of Private International j^rfgpro. 
Law may be so firmly established by a long series of ***^*^** 
concurrent decisions or by the judgment of the highest 
appellate tribunal, that it would be hopeless to expect our 
courts to overrule the jurisprudence in order to apply a 
maxim which might possibly commend itself to our 
judgment as more reasonable or expedient. Thus, it is 
now a well settled rule that (in the absence of marriage 
covenants) no community of property under our law 
exists between consorts whose actual and prospective 
domicile at the time of the marriage was in a country 
whose laws did not create such community. This rule 
rests upon a uniform jurisprudence, and may be regarded 
as absolute law. 

4° Where neither the codes, nor the statutes, nor thcQi^ French 
judicial reports furnish us with any rules or principles ^*'^* 
upon the subject, recourse must be had in the first place 
to the old law of France before the cession of Canada. 
The principal sources of this law are to be found in the 
decisions (arrets) of the French courts in the colony or in 
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the mother country, and in writers such as Dumoulin, 
Boullenois, Froland, Bouhier, Ricard, Pothier, and 
others. Our Civil Code, indeed, has done little else than 
to reproduce in modern garb some of the principal rules 
of Private International Law laid down by the judges 
and text writers of old France, and for the elucidation 
and illustration of these rules, which are stated in our 
code with the conciseness that is inevitable in codifica- 
tion, reference must often be made to the earlier law. 
And the French law of that period forms no insignificant 
contribution to the science of Private International Law. 
The division of France into a number of provinces 
governed by diflferent laws and customs, and the constant 
intercourse between the inhabitants of all parts of the 
realm, tended to the development of a system of rules 
upon this subject which is greatly in advance of the 
period. In applying the old law, however, to the 
solution of the new and ever more complex problems 
resulting from modern civilization and the intercourse 
between nations, it must be remembered that the ten- 
dency of our courts is not to follow the excessive 
formalism of the old law, or to apply principles forming 
part of a civilization which we have outgrown. 

As M. Brocher justly remarks in reference to the early 
law of France on the subject : " Ce ne pouvait etre k 
I'origine, qu'une sorte de droit coutumier, caractfere qui 
semble, d'ailleurs, etre de sa nature, par suite de I'egalite 
et de I'independance originelles des souverainetes. C'est 
ainsi que les anciennes doctrines se sont formees : elles 
sont nees, spontanement, de convictions communes et 
plus ou moins generales. Une telle origine leur assure, 
bien certainement, le respect, mais il ne faut pas oublier 
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qu'elles durent satisfaire aux exigences des necessites 
pratiques et recevoir fortement Pempreinte du milieu 
social dans lequel elles se formaient. Ce milieu social 
n'existe plus qu'^ I'etat de vestiges ; les consequences qu'il 
a produites se trouvent fortement atteintes et doivent 
faire I'objet d'une transformation plus ou moins com- 
plete. II faut rechercher, avant tout, sous quelle forme 
et dans quel sens ce changement doit s'operer." (') 

The feudal origin of many of the older maxims makes 
it impossible to adopt them in modern times without 
important modifications and reservations. In mediaeval 
France the dominant feature was the preponderance of 
the territorial over the personal law ; the statut rSel pre- 
vailed whenever it came in conflict with the staiut per- 
sonnel. As it was diflicult to find cases where the ques- 
tion was so purely personal as to exclude all possible 
reference to or efiect upon property, the result was that 
the law of persons was almost invariably subordinate to 
and controlled by the real statute. The disappearance 
of the feudal system was naturally followed by the 
gradual emancipation of the personal law from its sub- 
jection to the territorial statute, and the tendencj'- of 
modern French writers is to make it predominate in 
cases of conflict. This tendency has been accentuated 
by the enormous growth of fortunes consisting in move- 
able property and the diminished importance of landed 
estates. In estimating the effect of this change upo^^ 
our own law the principal diflSculty lies in the fact that 
the civil law of France was preserved in this province as 
it existed at the time of the cession in 1763, namely, 
before its complete emancipation from old theories and 

^ Droit International Prive, vol. 1, p. 2. 
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ideas. To adapt a system taken at a period of arrested 
development to the wants of modern civilization and 
commerce is necessarily, in many cases, a task of con- 
siderable nicety. 
Theo- 5°. When cases arise for the decision of which no 

writers rulcs or principles are furnished by our codes, our statute 
««jign law or our jurisprudence, and in regard to which the old 
4ence. law of Fraucc is either silent or inapplicable by reason 
of changed conditions, our judges may usefully consider 
the opinions of speculative writers and consult the 
decisions of foreign courts. 

In seeking for guidance from the exponents of the 
a priori method, such as Savigny and Bar, there are 
certain dangers against which the student of our law 
must be on his guard. The aim of this school is to erect 
the science of Private International Law upon a strictly 
philosophical basis, and to deduce from first principles 
a set of rules which ought to commend themselves to 
the reason of judges in all civilized countries. In pur- 
suing this object the theoretical writers are apt to assume 
that the principles from which they start can be accepted 
everywhere and under all circumstances. With a com- 
posite system of law like our own it is diflBcult, if not 
altogether impossible, to refer all the rules which are 
binding on our courts to an a priori theory. Upon the 
basis furnished by the old French law, there is a super- 
structure composed of Provincial, Federal and Imperial 
legislation, and of a jurisprudence which exhibits un- 
mistakable traces of its dual origin. The rules of 
Private International Law derived from such hetero- 
geneous elements can hardly be always referable to the 
same source of inspiration. 



INTRODUCTION. 11 

In the next place, theoretical treatises are apt to be mis 
leading to the student as well as to the practitioner from 
their failure to distinguish between the lex lata and the lex 
ferenda. However correct in principle a theory may ap- 
pear, it is always useful to know whether it has found a 
footing in the domain of positive law, or whether it sim- 
ply serves as a guide for future legislation. Writers of 
the a priori school are too prone to lay down as law rules 
which in fact may not be followed in any country. 

The most important jurisprudence, next to our own, 
will be that of the Judicial Committee of the Privy 
Oouncil in appeals from other dependencies of the Em- 
pire \ except in cases in which the decision may have 
turned on the peculiar local law of a particular colony or 
on principles which are distinctly antagonistic to our law. 
And as the decisions of the House of Lords would doubt- 
less be followed by the Judicial Committee except where 
the law of a particular colony was clearly different from 
the English law upon the subject, the judgments of that 
House must evidently have great authority in such mat- 
ters. The authority of the pronouncements of the 
Judicial Committee of the Privy Council and of the 
House of Lords will be all the greater in questions of 
Private International Law from the fact that the rules of 
the English law upon that subject have been derived in 
a great measure from the wprks of international jurists 
rather than from the rules of the common law.^ 



^ Of course the decisions of the Committee in appeals from this Pro- 
vince are absolutely binding on our courts. 

2 There are some notable exceptions to this statement. For example^ 
•the rules of the English law as to immoveable property are so strictly 
territorial that the law of the situation is applied in regard to all rights 
over or in relation to immoveables— «. g., even the forms of all deeds 
relating to immoveables and the capacity of the parties to such deeds 
-are determined V)y the lex rei sita. 
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When the modern French law is the same as it was at 
the time of the cession of Canada, the decisions of the 
French courts in pari matertd are also of considerable 
weight. But the Code Napoleon has departed so much 
from the old law of France upon this subject, that the 
usefulness of modern decisions and of the commentators 
on the French code is considerably diminished thereby. 

It cannot be said that this view as to the scope and 
nature of Private International Law, and as to its authori- 
tative sources, has always been present in the minds of 
our judges. On the contrary, especially in some of the 
earlier cases, we shall often find confusion and uncer- 
tainty on the subject. Thus, instead of regarding the 
rules of Private International Law as applicable ex debito 
justicice under all circumstances, our courts have some- 
times imagined that the question of reciprocity must 
be considered, and that we should not admit the effect 
of the law of a foreign state here, unless the same recog- 
nition is given to our law on the subject by that state. 
It need hardly be observed that our courts should not 
proceed upon any such principle in applying foreign law. 
When the foreign law is allowed to control the case it ie 
because rights have been acquired under that law, and it 
would be an injustice to the parties to have those rights 
subjected to the test of another law. The adoption of* 
the foreign law in such case^ is in no sense an act of 
courtesy- to a foreign state, but an act of necessary jus 
tice to private litigants, and it cannot be of the slightest 

^ Johnston v. Connolly ^ 1 R.L. 278. 

■^ The unfortunate and still much used expression *' comity of 
nations," which is often synonymous with ** Rules for Conflicts of 
Laws," or "Rules of Private International Law," doubtless tends to per 
petuate the misapprehension which has prevailed on this subject. 
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concern whether the foreign state, whose law has been 
applied, would return the " compliment " in a similar 
case. 

Again, some of our judges appear to have been under 
the impression that questions concerning conflicts and 
the recognition of foreign law must not be decided by 
our own law but by the Public Law of England.^ It is 
obvious, from the preceding explanations, that these are 
matters of private and not of public law,-^ and that the 
law of England can have no authority on the subject 
except within the limits indicated above. 

Indiscriminate references to the decisions of foreign 
courts and to the theories of speculative writers are, 
moreover, to be found in cases which are in reality 
governed by our positive law. 

But by the gradual evolution of the true theory of 
the subject, this looseness of expression and confusion of 
thought have almost if not altogether disappeared from 
recent judicial utterances. 

^ Vaughan v. Campbell, 5 L.C.R. 431. Compare also Russell v. 
Field, Stuart's Rep. 558, and Howard Guernsey Co. v. King, R.J.Q. 
5 S.C. 182. 

-It is, of course, competent for the Imperial authorities to bind 
this colony by treaties with foreign countries for regulating conflicts of 
laws, and in such cases section 132 of the British North America Act, 
1867, enacts that :— "The Parliament of Canada shall have all powers 
necessary or proper for performing the obligations of Canada or of any 
province thereof, as part of the British Empire, towards foreign coun- 
tries, arising under treaties between the empire and such foreign 
countries." 
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CHAPTER I. 

FOREIGN LAW AND ITS PROOF. 

Ambig- When we speak of applying the law of a foreign* 

b^kI country to a given case, the expression is not free from 
"foreign ambiguity. For it may mean either the ordinary laws- 
which govern the inhabitants of that country when no 
foreign element enters into the controversy, or it may 
mean the rules of Private International Law which 
would be followed by the courts of that country in deal- 
ing with the particular case under consideration. It 
will often make a great difference whether our courts 
apply what may be called the territorial law of a foreign 
country, or the rule of Private International Law which 
would be considered applicable to the case by the courts 
of that foreign country. For example : a French sub- 
ject, domiciled in Italy, is sued in our courts, and the 
question of his status and capacity is raised. By article 
6 of our Civil Code his capacity must be decided by the 
law of his domicile, L 6., Italy. If we apply what has, 
been called the territorial law of Italy, we must ascer- 
tain what is the status and capacity of Italian persons. 
But if we apply the rule which the Italian law would 
recognize as applicable to that particular case, we shall 
not have to consider the status and capacity of Italians 
at all, but that of Frenchmen, for by the law of Italy 
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questions of status and capacity depend on nationality 
and not on domicile. So that our courts on referring to 
the law of Italy, would by that law be referred to the 
law of France for the solution of the question. 

In the recent case of Ross v. Hoss,^ it was held un- 
animously by the Court of Appeals of this Province and 
by a majority judgment in the Supreme Court of Canada, 
that in such cases the application of foreign law means 
and includes the rule as to the choice of law (or the 
rule of Private International Law) which the foreign 
country would apply to the particular case. The cir- 
cumstances were as follows : A will had been made in 
the holograph form in the City of iNew York by a per- 
son domiciled in this province, and the validity of this 
will was contested by the heirs at law on the ground 
that by the law in force in this Province at the time the 
will was made (1865) it was necessary to its validity 
that it should be made according to the forms required 
by the law of the place where it was made, according to 
the maxim : locus regit actum. It was alleged that the 
holograph form of wills did not exist under the laws of 
the State of New York, and that consequently the will 
was a nullity. The expert testimony established that 
the holograph form of willing was unknown to the laws 
of the State of New York, but that the laws of that 
State recognized the validity of wills made according 
to the law of the testator's domicile. 

The heirs at law contended that when our law* requires 
that a will should be made according to the forms 
required by the law of New York, this means the forms 
required by the local or territorial law of that State, and 

i H. J.Q. 2 Q.B. 413 ; 25 SCR. 307. 
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does not refer to the rule of Private International Law 
prevailing there, by which a will made according to the 
law of the testator's domicile is recognized as valid. 
They further argued that if, upon a reference to the 
law of New York, our courts applied, not the local law 
of that State, but the rule of Private International Law 
of New York which refers the case back to the law of 
the domicile (i. e.y the law of Quebec), then the law of this 
province, to which the law of N ew York referred the 
validity of the will, must likewise mean the international 
and not the local law of Quebec. And if the inter- 
national law of Quebec be so applied, this means the 
application of the rule locus regit actum^ namely the 
reference by our law back again to the law of New 
York, and this consequently involves us in a vicious 
circle from which escape is impossible. The Court of 
Appeals unanimously held that the rule locus regit actum 
applied to wills, and that it was imperative and not 
merely permissive, so that the formal validity of this 
will depended on its compliance with the forms required 
by the law of New York. But the Court also held 
unanimously that the will was made according to a form 
authorized by the law of New York, and was therefore 
valid. Upon this point the Chief Justice (Sir A. 
Lacoste) made the following observations : " Tout ce que 
la maxime ' locus regit actum,' exige, c'est que le testa- 
ment soit valide d'apr^s la loi du pays ou il a ete fait. 
On nous dit que raisonner ainsi c'etait tourner dans un 
cercle vicieux, puisque notre loi renvoie k la loi de New 
York et que la loi de New York renvoie k notre loi. Je 
ne vois pas le cercle vicieux. Notre loi reconnait le 
testament fait suivant une forme autorisee par la loi du 
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lieu ou il a ete passe. Notre droit ne defend pas de se 
servir des formalites prescrites dans notre pays, si la loi 
etraugfere autorise Temploi de ces formalites. TJne aatre 
interpretation noue conduirait k ce resultat Strange, 
qu'un testament fait k New York, par uiie personne 
domieiliee dans Quebec, serait valide dans I'etat de New 
York et ne le serait pas dans la province de Quebec. On 
a pretendu que notre interpretation allait k Tencontre de 
la maxime *' locus regit actum " et pour I'adoption de 
celle du " lex domicilii," en matifere de testament. Nous 
ne croyons pas cette pretention bien fondle. Un testa- 
ment fait dans cette province, par un etranger suivant la 
loi de son domicile, ne serait pas valide. De mSme, un 
testament fait par un etranger suivant la loi de son 
domicile, dans un pays qui ne reconnait pas un tel tes- 
tament, serait nul." 

In the Supreme Court, three of the judges (Sir H. 
Strong, C. J., Sedge wick and King, JJ.) held that the 
rule locus regit actum was not imperative, but permissive 
only, while the other two (Fournier and Taschereau, JJ.) 
held with the judges of the Court of Appeals that the 
rule was imperative. The majority also held (Taschereau, 
J., dissenting) that the will was valid even if the rule were 
imperative, inasmuch as it would be considered valid by 
the law of New York. Fournier, J., on this part of the 
case remarked as follows : "Si ce testament eut et^ fait 
par un resident de I'Etat, il serait nul, comme n'ayant pas 
et6 att^ste par deux t^moins. Mais I'art. 2611 du code 
de procedure de cet Etat, permettant aux etrangers de 
taire un testament suivant les formes du pays de leur 
domicile, ce testament est legal en vertu de cette disposi- 
tion introduite en faveur des etrangers. Oe testament, 
2 
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enti^rement ecrit de la main du testateur et signe de lui, 
8e trouvant en la forme olographe eonform^ment a la loi 
en force, lors de sa date, dans la province de Quebec, est 
par Texception de I'article 2611 de la loi de New York, 
en faveur des etrangers, reconnu valable comme le testa- 
ment d'un etranger, autorise par cette loi k se servir de la 
forme de testament de son pays. C'est comme si la loi de 
New York avait admis special ement la forme olographe 
en faveur des Strangers, et, en ce sens, c'est par applica- 
tion de la rhgle locus regit actum, que ce testament doit 
etre consider^ comme valable." 

Against this view, the dissenting judge (Taschereau, 
J.) delivered a very elaborate and powerful opinion, from 
which the following extracts may be quoted : 

" The form that, under Art. 7 of the Quebec Code 
declaratory of the old law, has to be followed by a Que- 
becer who makes a will in New York, is the form 
required by the law of New York for wills by its own 
subjects, the form generally used in New York, as the 
last part of Art. 999 of the Code Napoleon reproducing 
the rule locus regit actum expresses in clear terms. And 
the New York Legislature had not the power to alter 
that law for the province of Quebec, and to decree that 
a Quebecer could in New York make his will either 
according to his lex domicilii or to the lex loci actus, 6v to 
neither one nor the other, but according to a mixture of 
both, at least so as to affect movables in Quebec. 

'* It cannot be that the legislature of New York has 
the right to pass a statute in the following terms : 
^' Whereas by the law of the province of Quebec a hole- 
graph will made in New York by a citizen of the pro- 
vince is invalid in Quebec ; whereas it is expedient to 
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provide otherwise ; it is hereby decreed that hereafter 
such a will shall be valid." Could such an enactment 
affect property in Quebec ? I would say not, and the 
New York legislature never intended to do so. To give 
to their statute the meaning that the respondent con- 
tends for would be to extend it in a manner not justified 
by any principle of law that I know of. 

" The respondent, in other words, would argue, at 
least his argument leads to it, that though the legislature 
in Quebec has refused to adopt the change in the law 
made in this respect as to holograph wills by Art. 999 of 
the Code Napoleon or by Art. 1588 of the Louisiana 
Code, yet the New York legislature has done it for 
them. 

"To so contend is evidently to forget the sovereignty 
of the province and of the law of the domicile of the 
testator in the matter and leads to a reasoning in a circle. 
And a safe rule that I would apply here is the one laid 
down by Lord Penzance in a somewhat analogous case, 
Pechell V. Hilderly^] that in determining the question 
whether such a will is valid or not, regard can be had to 
the law of one country alone at a time and the court will 
not mix up the legal precepts of different countries. The 
law of Quebec is exclusively the rule here. But were it 
necessary to make the inquiry, it seems to me established 
in the case that the will would be held invalid in New 
York. 

" Mr. Adams, one of the experts examined in the case, 
makes this point clear and I do not see that he is contra- 
dicted by the other experts. As in England, in matters 
of testate succession, when the will has been made by a 

iL. R. IP.&D. 673. 



20 THE CONFLICT OF LAWS. 

pereoD dying with a foreign domicile, inquiry is made in 
New York, I assume, with regard to the validity of that 
will by the law of the domicile and acccording to the 
result of such inquiry, probate of the will is granted or 
rejected. Art. 2694 New York Code of Procedure J 

'* Upon evidence that by the Quebec law a holograph 
will made in New York by a citizen of Quebec is not 
valid in Quebec to transmit property real or personal 
situated or to be found in Quebec if, by the New York 
law, holograph wills by citizens of New York are not 
valid in New York, this will in question here would not 
be admitted to probate in New York. 

*' This Art. 2611 of the New York Code of Procedure 
does not cover this will as it applies only to a will of per- 
sonal property executed by a person not a resident of the 
State according to the laws of the testator's residence. 

" It was said at the argument on the part of the res- 
pondent, this will is good by the Quebec law, it is also 
good by the New York law, why should it not be up- 
held ? This is, however, but an assumption of the very 
question at issue. That is precisely what has to be deter- 
mined, whether this will is valid or not ; and to such an 
argument the appellants have only to answer, with not 
more but with as much force, by saying that as the will is 
bad in Quebec, and also bad in New York, it cannot be 
upheld. If Ross had left personal estate in New York, 
and the New York Court upon contestation of his will 
had referred the question of its validity to the Quebec 
courts, following the course adopted by the Prerogative 
Court in England in de Bonneval's case,'^ to have 

J Abd-tU-Messih v. Farra, 13 App. Cas. 431 ; Robertson on Success. 26. 
3 1 Curteis, 856. 
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the question settled by Ross's lex domicilii^ the Quebec 
courts would have had to answer, and the Court 
of Queen's Bench concedes it, that by Ross's lex domU 
cilii^ alone and independently of the New York law, the 
rule locus regit actum imperatively governs, and that this 
will by that law is therefore null; that by the Quebec 
law a Quebecer, who in New York desires to make a will 
disposing of either movables or immovables, or both, in 
Quebec, must do so according to the New York formC 
And as a holograph will is not in the New York form, 
that would have been the end of the controversy, as 
Art. 2694 of the New York Code of Procedure, above 
referred to, expressly says that as to personal estate it is 
by Ross's lex domicilii that, in New York, the validity of 
his will is to be concluded. I utterly fail to understand 
the import of the rule locus regit actum, if it does not 
mean, adapting it to this case, that a Quebecer who 
desires when in New York to make a will has to make 
it according to the form required by the law of New 
York for its own subjects ; or to put it in other words, if 
a will in the holograph form made by a New Yorker in 
New York is void under the New York law in New 
York, a Quebecer's will in that form made in New York 
is also void in Quebec, which is Ross's lex domicilii.^' 

It is manifest from this decision that our courts in ap-inciade« 
plying the law of a foreign country should apply the rule Privlte 
as to the choice of law (or the rule of Private Interna- national 

Law of 

tional Law) which would there be regarded as applicable 'ounS 
to the particular case. For (assuming that the rule lociis 
regit actum was imperative) if the will in Ross v. Ross had 
been tested by reference to what has been called the ter- 
ritorial law of the state of New York (i, e, the law which 
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would ordinarily be applied by its courts in cases present- 
ing no foreign element), the will would undoubtedly have 
been held to be invalid, inasmuch as the holograph form 
was proved to be unknown to the local law of New York. 
It was only by applying the rule of Private International 
Law prevailing in that state (i. e. that which recognizes 
the validity of wills made according to the law of the 
domicile), that it became possible to hold that the law of 
New York had been complied with. 

This solution appears to be in accord with the rule 
established in England \ and also with the weight of 
judicial authority in France and Belgium, although the 
question is not so well settled there ^. 

^ Bremer v. Freeman, 10 Moo. P. C. 306. — In the goods of LacroiXy 
L. R. 2 P. D. 94.— Collier vs. Rivaz, 2 Cartels, 855. —Jlfa^^o^ v. MaUaas, 
1 Robertson, Ql,^We8tlake, Private International Law, s. 83.— ZWccy, 
Conflict of Laws, pp. 76-78. 

2 DaHoZy 1879, 1, QQ— Journal du Palais, 1876, p. 1036. Sirey, 1881, 
4, il.—Sirey, 1882, 4, ll.—Pasicr. Beige, 1887, 3, 97—Clunet, 1889, p. 638. 
Clunet, 1888, p. 791,— Clunet, 1894, p. 531, p. lQff7,—Clunet, 1805, p. 105. 

Contra :—Dalloz, 1843, 1, 208, compared with same case in England 
{De Bonneval v. De Bonneval, 1 Curteis, 856). — Clunet, 1885, p. 5.— 
Clunet, 1890, p. 335.— Clunet, 1893, p. S30,— Clunet, 1894, p. 248 & p. 721.— 
Clunet, 1895, p. 484. In a recent contribution to the same journal (Clunet 
1896, pp. 241 sqq.), M. Armand Lain^ severely criticizes the prevailing 
jurisprudence of France and Belgium, and points out that some of the 
most recent decisions indicate a change of opinion on the subject. Re- 
ferring to the generally accepted principle, he makes the following 
trenchant observations : 

'* 11 faut aller plus loin encore et ne pas craindre de dire qu'appliqu^ 
avec logique il serait absurde. En effet, si attribuer competence, en 
telle mati^re, a la loi d'un pays Stranger, c*est de la part du legislateur 
fran9ais s'en remettre au droit international de ce pays pour le regie* 
ment du conflit des lois en cette mati^re, la r^gle de droit international 
du dit pays qui renverra la competence 4 la loi fran9aise aura n^essaire- 
ment le meme sens : a son tour, elle saisira le droit international fran- 
9ais du conflit. Alors commencera uu cercle vicieux duquel on ne 
sortira jamais. Les juges fran9ais et beiges en sont sortis, il est vrai. 
Mais comment ? Par une inconsequence. lis n'ont pas aper^u qu'ils 
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Proof of foreign law. — When foreign law is relied on sv)reigii 
by any party to a case in this province, such law must ^|^®8** 
be specially pleaded and must be established by evidence, p'o^*^- 

Thua, where a transaction had taken place in England, 
and the defendant pleaded that the consideration was 
tainted with usury, the Court of Appeals was of opinion 
that this plea was bad, inasmuch as there was not in 
that pleading an averment stating what was the law of 
England in relation to this matter, which was essential.^ 

Again, where a defendant pleaded the statute of 
limitations of the State of STew York as a bar to the 
claim sued upon, but made no proof of such statute, 
the Court of Appeals held that the statute of a foreign 
state cannot be judicially noticed but must be proved as 
a fact before our courts can decide upon its nature and 
effect.^ 

In a recent case, it was held by the Court of Review 
(Tait, A. C. J., Taschereau and De Lorimier, JJ.)^ that 
where the parties had filed a consent that the foreign 
law might be established by reference to statutes and 
jurisprudence in the same way as if it had been . proved 
by evidence in the case, the Court was not bound to take 
cognizance of the foreign law, but that this must be 
explained to the court by the evidence of a proper 

entendaient le renvoi fait k la loi fran9aise par les lois bavaroise ou 
anglaise autrement qu*ils n'avaient compris Tindication premiere de 
Tune ou de Tautre de ces lois par la loi franyaise. Apr^s avoir refus^ 
d*appliquer la loi interne de Bavi^re ou d'Angleterre, en matiere de 
succession ou d'etat des personnes, bien que la loi fran9aise le prescrivit, 
ils ont, def^rant, au contraire, aux lois ^trangeres, appliqu^ la loi 
interne de France, L'inconsequence est flagrante." 

See also, in the same sense, the criticism of the doctrine laid down in 
Robs v. Ross in Mr. Mignault's Droit Civil Canadien, vol. 1, p. 101, note. 

» HaH V. Phillips, 1 L.C.K. 90. 

iAddamsY. Word&n, 6 Jj.C.B,. 237. 
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expert.^ In this case, however, the reference by the 
parties to foreign books had been accepted by the judge 
in the Superior Court (Davidson, J.), and a similar con- 
sent was acted on by the Superior Court (Andrews, J.) 
in a previous case.- 
otherwise In the absence of allegation and proof of the foreign 
tobeiden- law, our courts assume that there is no difference be- 

tical wifh ' 

ours. tween the foreign law and our own. This rule has been 
applied even to the law of the other provinces of the 
Dominion of Canada, whose law is treated like that of 
any foreign country. A few cases may be given to 
illustrate the application of this rule. 

In Parker v. Gochrane^^ a wife sued for separation of 
property. The parties were married in England, but 
no proof of foreign law was made, and the Superior 
Court held that it must therefore be taken to be the 
same as that which prevails here. 

In Brodie v. Coivan,* the defendant relied on the law 
of Scotland as applying to consorts whose matrimonial 
domicile was in Scotland, and set forth the difference 
between the communio bonorum of the Scotch law and 
community of property under our law. No proof, how- 
ever, was made as to the law of Scotland, and the same 
Court held that the law of that country must be pre- 
sumed to be the same as our own. 

In Bank of Montreal v. Hopkins,^ the question was as 
to the effect of a marriage contract executed in 1859 in 
the Red River settlement (now Manitoba). The parties 
expressly admitted that at the time of the marriage 
contract the laws of England were in force in the Red 

1 Rendell v. Black Diamond iS/S. Co., R.J. Q. 10 S.C. 257. 
' Rogers v. Mississippi & Dominion SS. Co., 14 Q.L.R. 99. 
^ Mont. Cond. Rep. 65. * 7 L.C.J .96. » 5 L.N. 162. 
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River Settlement, but did not admit what that law was. 
The Superior Court held that the foreign law must 
under these circumstances be presumed to be the same 
as the law of this province. 

In Trew v. Kirkup,^ the plaintiff alleged that she was 
separated as to property from her husband under the 
laws of the Province of Manitoba, but made no proof as 
to the law of that province. The Court of Review held 
that in the absence of such proof, the law of Manitoba 
must be presumed to create community of property 
between consorts marrying without antenuptial contract. 

In Thomson v. Thomsons it was held by the same 
Court that, in the absence of evidence as to what the 
law of the Province of Ontario was as to the effect of a 
marriage without license or previous publication of the 
banns, it must be presumed .to be the same as the law of 
the Province of Quebec, by which a marriage, even if 
annullable, is not radically null because of the omission 
of such formalities. 

In Dupont v. Quebec SS. Co.^ the Court of Review held 
that as regards the interpretation of a contract of hiring 
no difference could be presumed to exist between our 
law and the law of New York, in the absence of allega- 
tion and proof of that law. 

In Glengoil SS. Co, v Pilkington^ the same rule was 
laid down by the Supreme Court of Canada. Per 
Taschereau, J.: "A question might have arisen in the 
case as to which law applied to this contract. But as no 
other law has been pleaded or proved, the law of the 
Province of Quebec governs the case, or, more correctly 
perhaps I should say, the law of Belgium on the subject, 

1 R.J.Q. 7 S.C. 308. 2 R. j.Q. 9 s. C. 389. • R.J.Q. 11 S. C. 188. 
* 28 S. C. R. 146. 
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if that governed, must be assumed to be the same as the 
Quebec law." 

A good illustration of the application of this rule will 
be found in the cases of Giles v. Jacques and Primeau v» 
Giles \ in which the Court of Appeals rendered judg- 
ment on the same day in two actions instituted by the 
receiver of a foreign insurance company in liquidation 
against members for assessments to meet the company s 
losses. The circumstances were similar in both cases, 
except that the foreign statute authorizing the assess- 
ment was proved in one case and not in the other. The 
CKief Justice (Sir A. A. Dorion) in rendering judgment 
said : — " There is very little diflference between the twa 
cases, except that in the case of Jacques the Ontario- 
Statute was filed, while in the case of Primeau it was not 
filed. We think in the former case the action should 
have been maintained, while in the Primeau case it 
should have been dismissed. As to the question of calls, 
they were made by the directors after the Court of 
Chancery had ordered that a receiver be appointed, but 
before he was actually appointed. According to our 
law, the moment a company is insolvent the power of 
the directors ceases. Foreign law is presumed to be the 
same as ours where the contrary is not proved. There- 
fore on the 13th July, 1877, when these calls were made, 
the directors, according to our law, would have had no 
authority to make them. In the Jacques case the 
Ontario statute is produced, and shows that the proceed- 
ings are regular. It may be said, you have the statute 
before you in the case of Jacques, why not put it in 
force in the case of Primeau ? The answer is that we 



1 M. L. K. 7 Q. B. 456 and 467 ; 31 L. C. J. 266 and 271. 
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can only look at it in the particular case in which it is 
produced. When the foreign law is not proved we have 
to take it for granted that it is the same as our own." ' 

But the necessity of making such proof no longer 
exists when the statement of the foreign law by one 
party is not contradicted by the other. The Court is 
then bound to accept the law in the very terms of the 
allegations and without modification ^. 

Our practice as to the proof of foreign law is not con- practice 
formable to the old French law or to modern French*''*''*"®®' 
authorities. Under the old French system there seems 
to be no trace of our present practice of proving foreign 
law as a fact in the case. When a conflict arose between 
the laws of difterent provinces of France the court ascer- 
tained the law by referring to the decisions, enactments 
or text- writers of the province whose law was held to be 

1 In the case of Grainger v. Parke (10 L. C. R. 350), decided by the 
Court of Appeals in 1860, some of the judges appear to have held views 
at variance with the doctrine supported by the jurisprudence above 
given. The action was brought by a foreign executrix and other plain- 
tiffs, and the defendants demurred on the ground that the declaration 
did not show what were the rights of the executrix under the foreign 
(Irish) law, or what was the effect of such foreign law in vesting her 
with the estate and rights of the deceased. The aemurrer was main- 
tained by the Superior Court, but the judgment was reversed by a 
majority of the Appellate Court. Sir L. H. Lafontaine, C.J., and 
Duval, J., dissenting, held, that the promise to pay alleged to have been 
made by the defendant to the executrix was invalid because it was not 
shown by the declaration that by the law of Ireland the ex ecutrix had 
power to receive such promise. The three judges who const i tuted the 
majority did not rest their opinions on the same reasons. Badgley, J. , 
thought that the rights of an executrix under a will are recognized the 
world over ; Mondelet, J., was of opinion that the allegation of a pro- 
mise to pay was enough to defeat the demurrer ; and Aylwin, X, 
appears to be the only one who applied the principle that, in the absence 
of proof of the law of a foreign country, the court must apply i ts own 

law. 

2 Voght V. Bichter, 21 R. L. 481. 
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applicable. The same method appears to have been 
adopted for ascertaining the laws of foreign states, for we 
find the advocates in reported cases citing from Dutch, 
German or Italian writers to establish the law of foreign 
countries, without ever referring to any testimony in 
support of their statements. 

In modern France the law of a foreign country is not 
treated by the judges as an ordinary question of fact ;- it 
is a document of which the court may take cognizance as 
well as the parties, and its application does not depend 
exclusively on the will of the latter. The judge cannot 
take a purely passive attitude as to the knowledge and 
application of foreign law, but must proceed ex-offixno to 
ascertain and apply it when the occasion arises '. 

The rule followed by our courts is undoubtedly derived 
from the law of England, which regards foreign law as a 
fact to be proved in the case^. The adoption of this 
English practice is probably due to the fact that the 
earliest cases presenting questions of foreign law were 
commercial cases, to which the English rules of evidence 
were applicable, and that the same rule was insensibly 
extended to ordinary civil cases. There can be no doubt 
that in many instances it would be more reasonable to 
follow the French than the English rule in ordinary civil 
cases, for the assumption of the identity of our law with 
that of a neighbouring province is frequently at variance 
with notorious facts, and puts the judge in the absurd 
position of deciding a case upon a supposition which he 
knows to be fictitious. But our jurisprudence appears 
to be so settled upon this point that it would probably 
be impossible to revert to the French law. 

1 BrocheVy Droit Int. Priv^, vol. 1, pp. 153-4. Laurent, Droit Civil 
International, vol. 2, Nos. 279 sqq. 2 Taylor, Evidence, §§ 5, 48 & 1423. 
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It is curious to observe that Euirlish and American Doctrine 

o of pre- 

courts do not apply the rule in regard to statutory law. J^JJJ* 
On the contrary, the presumption is held to be that, in ^ luta^*^ 
the absence of allegation and proof, the law of a foreign '^""^ ^*'^* 
-country is not similar to the statutory law of the forum '. 
This was held in a recent case by the Supreme Court of 
Canada ^ and although the decision was rendered upon 
an appeal from a judgment of the Court of Appeal for the 
Province of Ontario, there is no reason to think that the 
Supreme Court would decide otherwise in a Quebec case. 
For our own practice in this respect is not, as has been 
observed, based upon the French law, but rather upon 
English precedents. The question arose upon proceed- 
ings taken in Ontario to set aside a mortgage on lands in 
the State of Oregon as having been given in fraud of 
creditors, and the Chief Justice, in delivering the judg- 
ment of the court, said : " So far as the lands are con- 
cerned, the validity or invalidity of this transaction must 
depend on the lex rei 5i7«— the law of the State of Ore- 
gon—and there is no allegation that according to that 
law a constructive trust by operation of law would arise 
by reason of the intent to hinder and delay creditors or 
that even an express trust must necessarily enure to or be 
available for the satisfaction of creditors. It may be 
that a mortgagee's interest according to the law of Oregon 
is not exigible. Up to 1887, according to English law 
such interest was not at common law, nor until the pass- 
ing of statutes of comparatively modern date, available to 
satisfy creditors by means of either legal or equitable 
execution. Then we cannot presume that the law of 

1 Greenleafy on Evidence, vol. 1, No. 488 a. 
a Purdxrm v. Pavey & Co., 26 S. C. B. 412. 
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Oregon corresponds with the present state of our statu- 
tory law." 

If such a presumption is unreasonable, it is certainly 
not less unreasonable for a Quebec Court to assume that 
the old French law of community of property is in force 
in the adjoining provinces or in the great majority of 
the States of the American Union, whose law is known 
by every lawyer to be based on the common law of 
England. In the case of British possessions, at least, it 
would seem that under the terms of the Imperial Statute 
to be referred to presently our courts need not make any 
such presumption, but may of their own motion cause 
the law to be ascertained by reference to another court.^ 
Who are ISo authoritativc decision appears to have been ren- 

oompetent , j i i 

experts, dered here as to what persons are competent experts to 
give evidence of foreign law. The almost invariable 
mode adopted before our tribunals is to examine lawyers 
actually practising in the foreign country whose law is 
to be established. But instances may be found where 
our courts have been satisfied with the testimony of wit- 
nesses who were not professional men. Thus in Patez v. 
Klein^^ which was an action for wages brought by sea - 
men against the captain of a Russian ship, the Court 
accepted the evidence of the defendant and of another 
Russian captain to establish that the ship's articles were 
valid and binding according to the Russian law under 
which they were made, although the sailor's testimony 
gave a difierent version as to that law. It is probable 
that in an ordinary civil case- our courts would not 
accept such an opinion as to foreign law, but in a mari- 
time case the judge may have admitted it ex necessitate 

1 Infra, p. 33. 2 13 L.C.R. 433. 
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rei, and may also have been influenced by the fact that 
by section 12 of chapter 56 of the Consolidated Statutes 
of Lower Canada, providing for the punishment of sea- 
men on conviction for desertion, it is enacted that the 
oath of the master of a foreign merchant vessel that, to 
the best of his belief and understanding, any seaman is 
bound to serve on board such vessel according to 
the law of the country to which such vessel belongs, 
shall be primd facie evidence that he is legally bound to 
serve on board such vessel — although, of course, such 
provisions could not in strictness be applied except in 
prosecutions under that statute. 

In England the practice is that the witness must 
either be a professional man, or at least must hold spme 
official position requiring special knowledge. Thus, 
judges, advocates, barristers and solicitors are admitted 
to establish the law of a foreign country,* a Boman 
Catholic Bishop to prove the matrimonial law of Bome, 
and a Persian ambassador to prove the law of his 
country. But it is doubtful whether the evidence of 
consuls and vice-consuls is admissible, and it is certain 
that the law of a foreign country cannot be proved by a 
jurisconsult if his knowledge is derived solely from 
having studied it at a foreign university.^ 

1 In a case of Cartright v. Cartright & Anderson, which was an 
undefended divorce suit, the counsel for the petitioner, desiring to 
prove the validity of the marriage according to the Canadian law, the 
marriage having been celebrated in Montreal, called as a witness Mr. 
Bompas, Q.C., who testified that he was familiar with Canardian law, 
having practised for many years in Canadian appeals before the 
Judicial Gojnmittee of the Privy Council. Sir J. Hannen refused to 
admit this evidence or to hold that an English barrister by practising 
before the Privy Council becomes an expert as to any system of law in 
respect of which the Privy Council may be the final Court of Appeal. 
<See 1 L.N. 338). 2 Taylor, on Evidence, vol. 2, § 1425. 
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foreign In a recent case * our Court of Appeals held that the- 

judgment '*' -*■ 

foiSiS'**' ^*^ ^^ France was proved by the production of a duly 
law. certified copy of a judgment rendered ex parte by a 

French Court upon the petition of a married woman to 
be authorized to sue in her own name for the recovery of 
a debt due to the community, her husband being an 
absentee. The wife having obtained this authorization 
from the French Court, instituted proceedings here 
against the debtor who appeared in the suit, but made 
no defence, stating that he was ready to pay the amount 
demanded if the plaintiff proved her ability to give a 
good discharge. The judgment of the French Court 
was produced in the case, but no proof of the French 
law was made. The Superior Court held that in the 
absence of such proof the French law must be presumed 
to be same as our own, in virtue of which the money 
sought to be recovered would fall into community and 
under the control of the husband. Consequently, as 
this community was not shown to have been dissolved, 
and as none of the formalities required by our law in 
regard to absentees appeared to have been fulfilled, the 
plaintiff had no quality to bring the action and could not 
give a valid discharge. As to the foreign judgment, the 
Court held that this could not be regarded as deciding 
the merits of the plaintiff 's claim, but merely as author- 
izing her to appear before the Court and urge whatever 
legal rights she might be found to have upon investiga- 
tion before the proper tribunal. The Court of Appeals 
unanimously reversed this judgment holding that under 
article 1220 C.C., § 1, the foreign judgment made prima 

1 Bauron v. Davies, R. J.Q. 11 S. C. 123 ; 2 R. de J, 4d5 ; 3 R. de J . 360. 
R. J. Q. 6 Q. B. 547. 
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facie proof of its contents and, inter alia^ that it was 
rendered according to the foreign law. 

By the provisions of article 1207 of the Civil Code (as proof of 
amended by R. S. Q. 5805), the statutes of the Imperial law., ^ 
Parliament, and those of the legislatures of the other 
provinces of Canada may be proved by copies of the acts 
printed by the duly authorized printer. It has been 
held, however, that our courts will not take judicial 
cognizance of the statutes of the other provinces, and 
consequently that they must be proved by the produc- 
tion in the case of copies printed by authority.^ The 
same rule would doubtless be applied to Imperial Acts, 
except where they directly applied to this colony. As to 
the statutory laws of foreign states, they would a for- 
tiori require to be proved by the evidence of experts. 

Whenever the law to be ascertained is the law admin- imperial 

act for 

istered in any part of the British Dominions, another f^^{^^^ 
method of establishing such law is furnished by the l^mfnions. 
Imperial Act of 1859 (22 & 23 Vict., cap. 63). This act 
provides that if in any action pending in any Court 
within Her Majesty's Dominions, it shall be the opinion 
of such Court, that it is necessary or expedient for the 
proper disposal of such action to ascertain the law 
applicable to the facts of the case as administered in any 
other part of Her Majesty's Dominions on any point on? 
which the law of such other part of Her Majesty's. 
Dominions is different from that in which the Court is 
situate, it shall be competent to the Court in which such 
action may depend to direct a case to be prepared set- 
ting forth the facts, as these may be ascertained by^ 

1 Giles Y, Gariepy, 29 L. C. J. 207. PHmeau v. Giles, M. L. R..7 Q..B., 
467 ; 31 L. C. J. 271. Pacaud v. Tourigny, 10 Q. L. R, 54. 

3 
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verdict of a jury or other mode competent, or may be 
agreed upon by the parties, or settled by such person or 
persons as may have been appointed by the Court for 
that purpose in the event of the parties not agreeing. 
The Court or judge, after settling such case, settles the 
questions of law arising therefrom upon which the 
opinion of another Court is desired, and pronounces an 
order remitting the case and questions to a Superior 
Court in such other part of Her Majesty's Dominions. 
The parties or their counsel may be heard before the 
Court whose opinion is sought, and before pronouncing 
an opinion such Court may take any further procedure 
it deems proper. The opinion may be lodged in the 
Court which sought it by any of the parties to the 
action, and upon a motion to that effect the Court 
applies the opinion to the facts, or submits it to the jury 
as evidence, if the case is tried by jury. In the event of 
an appeal to Her Majesty in Council or to the House of 
Lords, the opinion pronounced by any Court whose 
judgments are reviewable by Her Majesty in Council or 
by the House of Lords, may be adopted or rejected as it 
may appear well founded or not in law.^ 

This enactment seems to furnish a more satisfactory 
mode of ascertaining foreign law than the usual one of 
examining experts. For it is often difficult, when 
experts differ in their opinions, to know the relative 

1 Similar facilities for the better ascertainment of the law of 
foreiji^n countries, when pleaded in courts within Her Majesty's 
Dominions) are provided by the Imperial Act of 1861 (24 Vict., ch. 11) in 
cases where a convention has been entered into between Great Britain 
and any foreign state. But up to this time no such convention appears 
to have been made, and the act has in consequence remained a dead 
letter. 
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standing and authority of such experts.^ Moreover, 
experts examined on behalf of one of the parties to a 
case are frequently inclined to support the views of that 
party and to imitate the partisanship too often exhibited 
by other professional experts, who consider themselves 
as retained to support a particular opinion. And yet, 
in spite of its manifest superiority in these respects, the 
Imperial Act does not appear to have been made use of 
in cases pending in our courts.^ 

The language of this statute seems to imply that a 
British Court need not assume a purely passive attitude 
when it appears to such Court that the law to be applied 
is that in force in some other part of Her Mi^eety's 
Dominions. The act says that a reference to another 
British Court may be made, if in the opinion of the Court 
it is necessary or eocpedient for the proper disposal of an 
action to ascertain the law of some other British possession 
applicable to the facts of the case ; which indicates that, of 
its own accord and without waiting for the action of the 
parties, the Court may order such reference. If this be 
a correct interpretation of the statute, it follows that in 
the cases above cited, in which it appeared that the law 
of England, of Scotland, of Manitoba, or of Ontario, 
applied to the facts of the case, the Court, instead of 



1 In Bremer v. Freeman (10 Moore, 306) the Judicial Committee of 
the Privy Council held that when the evidence of the experts is unsatis- 
factory and conflicting, the Appellate Court, not having an opportunity 
of personally examining the witnesses, to ascertain the weight due to 
each of their opinions, will examine for itself the decisions of the foreign 
courts and the text writers, in order to arrive at a satisfactory conclu- 
sion upon the question of foreign law. 

2 An example of a reference by the Court of Chancery in Ontario to 
our Superior Court will be found in the case of Noad v. Noad (21 L. C. 
J. 312). 
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presuming it (in the absence of proof supplied by the 
parties) to be the same as that of this province, might 
have ordered a reference under the act, and have escaped 
from the absurdity of applying our civil law^ to provinces 
governed by English law. In all probability its atten- 
tion was not drawn to this enactment, which appears to 
have been lost sight of in cases before our tribunals. 



CHAPTER ir. 

STATUS. 

Two leading theories prevail as to the law which National • 
should govern in matters of status. Most of the Euro- domicile 
pean States, such as France, Belgium and Italy, have 
adopted the view that race is the ground of a person's 
subjection to a particular law, while Germany, England 
and the United States have accepted the principle of 
territoriality. In the former group of countries a person's 
status and capacity depend on his nationality, while in 
the latter it is the law of his domicile that governs.^ 

Article 6 of our Civil Code enacts that : " An inhabi- our code 
tant of Lower Canada, so Ions: as he retains his domicile status 

*-' , depend on 

therein, is governed, even when absent, by its laws domicile, 
respecting the status and capacity of persons ; but these 
laws do not apply to persons domiciled out of Lower 
Canada, who, as to their status and capacity, remain 
subject to the laws of their country." 

The expression "inhabitant of Lower Canada" is 
explained by art. 17, § 21, as meaning a person having 
his domicile therein. 

Our Code, therefore, expressly adopts the test of 
domicile and not that of nationality for the solution of 

^ For an interesting summary of tlie arguments in support of these 
rival doctrines, the reader may consult Laurent, Droit Civil Inter- 
national, Vol. 2, nos. 97 sqq. 
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questions of status and capacity. In this respect we 
have merely preserved the rule of the old French law, 
and have not followed the innovation contained in 
article 3 of the Code Napoleon, which adopts the prin- 
ciple of nationality. "Whatever may be the respective 
merits of the two theories, it does not seem practicable 
to apply the test of nationality or allegiance in the case 
• of a British colony having local laws of its own. How, 
for example, could the status or capacity of an Id- 
habitant of the Province of Quebec be determined 
from the fact that he is a British subject ? There is no 
general British law regulating the civil status and 
capacity of the subjects of the Empire, but on the con- 
trary its various dependencies generally enjoy the 
privilege of making their own laws on the subject. To 
say that the status and capacity of the person in ques- 
tion must be determined by the law of the British 
colony in which he lives, would be tantamount to saying 
that it must be determined by the law of his domicile. 
The same difficulty would be experienced in establishing 
the status and capacity of a citizen of the United States 
according to his national law, for there is no federal law 
on the subject, but local laws in respect of civil status 
and capacity in the different states of the American 
union. 
Effect of Notwithstanding the principle laid down by our Code 
?^. ^^ ' that status and capacity depend upon domicile, it would 
be incorrect to say that a person's allegiance has no 
effect upon his status and capacity. For although aliens 
i. e, persons who are not British subjects) enjoy the pro- 
tection of our laws and may exercise nearly all the civil 
rights enjoyed by British subjects, there are some privi- 
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leges which are denied them. Most of these privileges 
are, however, of a political character or are connected 
with the administration of justice. 

By article 18 of the Civil Code it is provided that : — 
" Every British subject is, as regards the enjoyment of 
civil rights in Lower Canada, on the same footing as 
those born therein, saving the special rules relating to 
domicile." 

The question as to who are British subjects by right ^^^^^' 
of birth must be decided by the laws of the Empire- ^*^*'- 
Accordingly, article 20 of the Civil Code does not con" 
tain an authoritative statement on the subject, but its 
guarded and general language is tolerably correct a» far 
as it goes. It reads as follows : — " A person born in 
any part of the British Empire, even of an alien, is a 
British subject by right of birth, as also is he whose 
father or grandfather by the father's side is a British 
subject,^ although he be himself born in a foreign 
country ; saving the exceptions resulting from special 
laws of the empire." 

The exceptions referred to are the following : 

1. A person whose father is an alien enemy, and 
who is born in British dominions during hostile 
occupation, is not a natural born subject. 

2. A person whose father is an alien accredited as 
ambassador or other diplomatic agent to the 
British Crown by the sovereign of a foreign state, 
does not acquire the quality of British subject by 
being born in British territory. 



^ To make this statement correct the words "by birth" should be 
added heie. 
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3. A person born out of the British dominions, 
whose father, though a natural born British sub- 
ject, is at the time of such person's birth in the 
service of a hostile foreign state, is not a British 
subject. 

4. If the father of a person born outside of the 
British dominions has lost his quality of natural 
born subject at the time of such person's birth, 
the quality of British subject cannot be claimed 
under the rule laid down in article 20.^ 

Katuraii- An alicu may become a British subject by the operation 

cation f, . 

Act. of law. 

By the Imperial Naturalization Act of 1870 all laws, 
statutes and ordinances made by the legislature of any 
British possession for imparting to any person the privi- 
leges of naturalization to be enjoyed within the limits of 
such possession have the authority of law within such 
limits, subject to confirmation or disallowance by Her 
Majesty. 

Under the authority of this enactment and of the 
British North America Act of 1867, which assigned the 
subject of ''Naturalization and Aliens" to the exclusive 
legislative authority of the Parliament of the Dominion 
of panada, the Naturalization Act of 1881^ was passed. 
It is modeled on the Imperial Act of 1870, and contains 
provisions for the expatriation of British subjects, the 
repatriation of British subjects who have become natur- 
alized abroad, and the naturalization of aliens. 

One of the principal benefits resulting from this legis- 

1 Cockhumy Nationality, p. 7 ; Calvin* 8 Case, 7 Rep. 18a, 186; West- 
lake, pp. 323 sqq. Dicey, Conflict of Laws, pp. 176 sqq. 

2 Reproduced in Rev. Stat. Can., cap. 113. 



ation. 
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lation is the previention of conflicts between the laws of 
different states, and the consequent injustice to indivi- 
duals who might be considered as subjects of two or 
more states.^ 

The expatriation of a British subject results from his Expatri- 
making a declaration of alienage in the form prescribed 
by section 8 of the Act. 

Such declaration may be made : 

1. By a person who has been naturalized in Canada, 
provided the foreign state to which such person 
originally belonged has entered into a convention 
with Her Majesty to the effect that the subjects of 
that state who are naturalized as British subjects 
may divest themselves of their status as British 
subjects, and provided such convention has been 
put in force by an order-in-council. 

2. By any person who by having been born in Her 
Majesty's dominions is a natural-born subject, but 
who also at the time of his birth became, under 
the law of a foreign state, a subject of such state, 

3. By any person who is born out of Her Majesty's 
dominions of a father being a British subject. 

The effect of such declaration of alienage is that the 
declarant ceases, within Canada, to be a British subject, 
and is regarded as an alien. ^ 

When a British subject has voluntarily become natur- Repatri- 
alized in a foreign state, he is deemed, within Canada, to 
have ceased to be a Britieh subject and is regarded as an 
alien. 



ation. 



^ See, for examples of such conflicts, Cockbum, Nationality, pp. 68 
sqq, and Forsyth, Cases and Opinions on Constitutional Law, pp. 293 
333. 2 Rev. Stat. Can., ch. 113, sec. 4, 5, 6. 
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But a delay of two years from the coming in force of 
the act was granted to such persons as had thus hecome 
aliens before the act, during which they could make a 
declaration of British nationality, and take the oath of 
allegiance and thus be deemed to be and to have been 
continually British subjects within Canada — with this 
qualification, however, that they shall not, when within 
the limits of the foreign state in which they have been 
naturalized, be deemed, within Canada, to be British 
subjects, unless they have ceased to be subjects of that 
state in pursuance of the laws thereof, or in pursuance of 
a treaty to that effect.' 
Natmraii- Au alicu may become naturalized in Canada aft^r a 
residence of three years, or after he has been in th« ser- 
vice of the Government of Canada or of any of the Pfo-^ 
vinces of Canada, for the same period, on taking the 
oath of allegiance and the oath that he intendt^ when na- 
turalized, to reside in Canada or to serve «nch govern- 
ments.- 

The alien who conforms to these requirements receives 
a certificate of naturalization, and the effect of such cer- 
tificate is stated as follows : 

" An alien to whom a certificate Of naturalization is 
granted, shall, within Canada^ be entitled to all political 
and other rights, powers and privileges, and be subject 
to all obligations to which a natural-born British subject 
is entitled or subject within Canada, — with this qualifi- 
xjation, that he shall not, when within the limits of the 
foreign state of which he was a subject previously to ob- 
taining his certificate of naturalization, be deemed to be 
ar British subject, unless he has ceased to be a subject of 

1 Rev, Stat. Can., ch. 113, sec. 7. ^ Rgv. Stat. Can., ch. 113, sec. 8. 
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that state, in pursuance of the laws thereof, or in pur- 
suance of a treaty or convention to that effect." * 

The provisions for naturalization are made applicable 
to " statutory aliens/' namely, British subjects by birth, 
who have become aliens by making a declaration of 
alienage under the statute. To such persons a certificate 
is granted re-admitting them to the status of British sub- 
jects within Canada, and thereupon, but not in respect of 
any previous, transaction, they resume their position as 
British subjects within Canada — with this qualification, 
that within the limits of the foreign state of which they 
became subjects, they are not deemed to be British sub- 
jects within Canada, unless they have ceased to be sub- 
jects of such foreign state according to the laws thereof, 
or in pursuance of a treaty or convention to that effect.^ 

From the foregoing summary it will be seen that the 
greatest precautions have been taken to avoid collisions 
between our law and the laws of foreign states on the 
subject. The difliculties under which persons formerly 
laboured, when their allegiance was claimed by two coun- 
tries have been almost, if not entirely, removed by this 
liberal legislation, which, like the Imperial Act from 
which it is taken, expressly abandons the old English 
doctrine ot perpetual allegiance. 

The ]S"aturalization Act defines the rights of property Rights of 
of aliens as follows : — " Real and personal property of 
any description may be taken, acquired, held and dis- 
posed of by an alien, in the same manner, in all respects, 
as by a natural-born British subject ; and a title to real 
and personal property of any description may be derived 



1 Rev. Stat. Can., ch. 113, sec. 15. 

2 Rev Stat. Can., ch. 113, sec. 18, 19. 
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throagh, from, or in saccession to an alien, in the same 
manner, in all respects, as throagh, frt>m, or in succes- 
£ion to a natural-horn British subject; hut nothing in 
this section shall qualify an alien for any office, or for any 
municipal, parliamentary, or other franchise ; nor shall 
anything therein entitle an alien to any right or privilege 
as a British subject, except such rights and privileges in 
respect of property as are hereby expressly conferred 
upon him." ' 

The status of Inarried women and minors b dealt with 
in the following sections of the Naturalization Act : — 

" 22. A married woman shall, within Canada, be 
deemed to be a subject of the state of which her husband 
is, for the time being, a subject. 44 V., c 13, s. 26. 

" 23. A widow, who is a natural-bom British subject, 
and who has become an alien by or in consequence of her 
marriage, shall be deemed to be a statutory alien, and 
may, as such, at any time during widowhood, obtain a 
certificate of re-admission to British nationality, within 
Canada, as heretofore provided. 44 V., c. 13, s. 27. 

" 24. If the father, being a British subject, or tbe 
mother, being a British subject and a widow, becomes au 
alien in pursuance of this Act, every child of such father or 
mother who, during infancy, has become resident in the 
country where the father or mother is naturalized and 
has, according to the laws of the country, become natu- 
ralized therein, shall, within Canada, be deemed to be a 
subject of the state of which the father or mother has 
become a subject, and not a British subject. 44 V., c. 13, 

s. 28. 

" 25. K the father, or the mother being a widow, has. 

1 Rev. Stat. Can., ch. 113, s. 3. 
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obtained a certificate of re-admission to British national- 
ity within Canada, every child of such father or mother 
who, during infancy, has become resident within Canada 
with such father or mother, shall be deemed to have 
resumed the position of a British subject within Canada^ 
to all intents. 44 V., c. 13, s. 29. 

" 26. If the father, or the mother being a widow, has 
obtained a certificate of naturalization within Canada, 
every child of such father or mother who, during infancy, 
has become resident with such father or mother within 
Canada, shall, within Canada, be deemed to be a natural- 
ized British subject. 44 V., e. 13, s. 30." 

Among the privileges and rights which are expressly DisabUities 
denied to aliens by special legislation, the following may 
be mentioned. Aliens cannot be municipal electors or 
councillors \ provincial electors or members of the Pro-' 
vincial Legislature ^ electors or members of the Parlia- 
ment of Canada^, Advocates*, Notaries^, Jurors^, owners 
of British ships ^. 

As aliens can claim only the rights specially conferred 
upon them by the Naturalization Act, there are other 
rights and privileges besides those above enumerated 
from which they are impliedly excluded. Thus, they 
could not be appointed tutors to minors, or curators to 
interdicts, to vacant successions or to absentees. Nor 
could they be sheriffs, clerks of court or even bailiffs ^ 

On the whole, it may be said that the status of foreign- 

1 Mun. Code, arts. 291, 283. 2Rev. Stat. Quebec, s. 173, 94. 

3 Rev. Stat. Can., ch. 5, s. 3 ; ch. 8, s. 20. * Rev. Stat. Queb., s. 3552. 
5 Rev. Stat. Queb., s. 3<«1 « Q. 46 Vict., c. 16, s. 3. 

7 Merchant Shipping Act, 1894, sec. 1. 

8 Driscoll vs. OBourke—M. L. R. 1 S. C. 311. Loranger, Com. sur 
le Code Civil, vol. I, No. 146. Irving vs. Payne, 1 R. de J. 42. 
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era in this province is extremely favourable, and that 
very few of the substantial benefits of our civil law are 
denied them. 

iN'otwithstanding the general principle laid dawn in 
article 6 of our Code that persons domiciled out of Lower 
Canada remain, as to their status and capacity, subject to 
the laws of their country, there are some limitations to 
the recognition of a foreign status. Our courts will not, 
as a rule, recognize or give eifect here to a status which 
is repugnant to our laws or institutions. Thus, it may be 
regarded as certain that our tribunals would decline to 
enforce the status of slavery, the rights or liabilities re- 
sulting from polygamous marriages, or disabilities arising 
from religious beliefs (e. g. disabilities of Jews, Protest- 
ants or Catholics) \ 

Although our own law recognizes civil death (Civil 
Code, articles 31 to 381), yet our courts have followed 
the well-established rule of the English law that a for- 
eign penal status should not be enforced. In Adams v. 
Worden,^ the Court of Appeals refused to admit the efiect 
of a sentence of a criminal court in the State of New 
York depriving the plaintiff' of his civil rights. The 
action was brought on a promissory note by a plaintiff 
who was at the time serving a term as a convict in Clin- 
ton Prison, in the State of New York. The defendant 
pleaded that by the laws of the State of New York the 

^ Possibly a distinction must be made in the case of aelf-im/posed 
disabilities resulting from perpetual vows taken by Catholics. Our own 
Code (Art. 34) recognizes the disabilities of persons belonging to certain 
recognized communities in this Province, and it would not seem unrea- 
sonable to admit the disabilities of members of similar communities 
recognized by the laws of a foreign state. Cf. Savigny^ Priv. Int. Law, 
p. 167, note a. ' 

•» 6 L. C. R. 237. 
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plaintiff was, during the term of his sentence, deprived 
and divested of all his civil rights, and could not legally 
institute or maintain any suit at law. The plaintiff de- 
murred to this plea, on the ground that no penal law of 
the State of !N'ew York could deprive a man of his pro- 
perty or civil rights in Canada. The judgment of the 
Court of Appeal confirmed the judgment of the Superior 
Court, which had overruled this plea, and it contains the 
following reason : 

" Seeing that the sentence of a court of criminal juris- 
diction in a fgreign state, by which the exercise of the 
civil rights of men may be suspended or abridged, is 
limited in its operation to the state itself in which the 
sentence has been rendered, and does not deprive an 
individual of his natural rights elsewhere, beyond that 
state, and that the enforcement of such sentence by a 
foreign power would be a violation of public law, and of 
the law of nations &c.'" . 

This doctrine, however, is not that of the old French 
authors. Boullenois^ lays down the rule in his time as 
follows : — " A regard des statuts qui prononcent une 
mort civile pour crime ou une note d'infamie, I'etat de 
ces mis^rables se porte partout ind^pendemment de tout 
domicile, et cela par un concert et un concours general 
des nations, ces sortes de peines etant une tache, une 
plaie incurable, dont le condamne est afflige, et qui 
Paccompagne en tons lieux." And he cites d'Argentre 
in the same sense. 

"While the criminal law of England was undoubtedly 

1 The leading English cases are Folliot v. Ogden, 1 H. BI. 135 ; War- 
render V. Warrender, 2 CI. & Fin. 538. 
a Vol. 1, p.64, Obs. 4. 
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introduced into this country at the time of the cessioD 

of Canada, it does not seem to follow that the effect of a 
criminal sentence upon the civil rights of a person is a 
question of public law or is to be decided by the law of 
England. The civil consequences flowing from a 
criminal condemnation should properly be regarded as a 
question of private and local law.^ 

^ A similar distinction was made by the Judicial Committee of the 
Privy Council in Donegani v. Donegani (3 Knapp, 63), where it was 
held that, by the change of sovereignty consequent upon the cession of 
Canada, the law of England determined who were aliens or not ; but 
when the fact of alienage was once established the civil consequences 
of alienage would be determinable by the local, that is, the Canadian 
law. 



CHAPTER III. 

DOMICIJiE. 

As our law makes the status and capacity of persons 
depend upon the law of their domicile, it will be neces- 
sary to define and explain that term. 

Article 79 of the Civil Code defines domicile as fol- Definition, 
lows : " The domicile of a person, for all civil purposes, is 
at the place where he has his principal establishment." 

Domicile is different from residence, for a residence Domicile 
may be for a special and temporary purpose. As llitchie, onymous 
C. J., said in Wadsworth v. McCord ^ : ''Domicile and resi- ^ence. 

dence are two distinct things domicile 

imports an abiding and permanent home, and not a mere 
temporary one ; there must be the factum of residence 
and the animus manendi And Henry, J., in the same 
case (p. 504), said : " Residence in a country is not even 
prima facie evidence of domicile when the nature of that 
residence either is inconsistent with, or rebuts the pre- 
sumption of, the existence of an intention to reside there 
permanently [animo manendi). ^^ Indeed a person may 
legally be domiciled in a place without having any resi- 
dence there. For although a domicile must be estab- 
lished animo etfaciOy i.e., by the intention to make a per- 
manent home coupled with actual residence, still, when 

1 12 S. C. R. 478-9. 
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once this domicile has been established, it may be re- 
tained animo solo. This would be the case if a person 
left his domicile for a long voyage or to take up a tem- 
porary residence elsewhere, for until there is a manifesta- 
tion of intention to change the domicile coupled with 
actual residence, the old domicile will persist. 

Conformably to these principles the rule is well estab- 
lished that no person can, at any time, be without a 
domicile, and that no person can have at the same time 
more than one domicile. It may often be difficult to 
determine where that domicile is, but the law will, from 
the circumstances of the case or by presumptions, assign 
a domicile to every person.'-^ 

Every one receives at birth a domicile of origin. Thus, 
the domicile of origin of a le^timate child is the domi- 
cile of his father at the time of the child's birth. This 
domicile persists until a domicile of choice hart been 
acquired.^ 
ohangeof In ordcr to lose a domicile of origin and acquire an- 
other, there must be a residence and the intention of 
making the residence a permanent home and not a resi- 
dence for a mere special or temporary purpose.* Article 80 
of the Civil Code enacts that : " Change of domicile is 
eflected by actual residence in another place, coupled 
with the intention of the person to make it the seat of 
his principal establishment." A prolonged residence in 
a foreign country raises a presumption of an intention to 
abandon the domicile of origin, and to acquire a new 

1 PothieVf Introd. G^n. aux Goutumes, No. 9. 

« Wadswarth v. McCord, 12 S. C. R. 478 ; Pothier, Introd. Gen. aux 
Coutumes, No. 20. 

3 Pothievj Introd. G^n. aux Couturaes, No. 12. 
* Wadmvorth v. McCard, 12 S. C. R. 478. 
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domicile, but this presumption may be rebutted by facts 
tending to show that there was no such intention. Great 
weight must always be attached to length of residence as 
one of the facts indicative of a person's intentions, but 
other matters must also be taken into consideration J 

The acquisition of a domicile of choice by the combin* 
ation of residence and intention (factum et animus 
manendi) can of course only take place in the case of per 
sons who are under no disability, such as minority, cover- 
ture or interdiction. Minors, married women, interdicts 
and other dependent persons are, in general, unable to 
exercise any choice in regard to their domicile, and are 
governed by special rules. 

The onus of proof of change of domicile is on the 
party alleging it, and every presumption is to be made 
in favor of the original domicile.^ And as Henry, J., 
said in the same case (p. e507) : " The status of domi- 
cile by birth is as tenacious as a man's allegiance until by 
his own act he changes or suspends it," 

A change of domicile liberates a person from the laws 
of that domicile relating to status and capacity, and sub- 
jects him to the laws of the new domicile.^ Possible 
exceptions to this general rule will be discussed in deal- 
ing with the subjects of minority and of marital author- 
ization. 

By article 81 of the Civil Code, the proof of the 
intention to change the domicile results from the declar- 
ations of the person and from the circumstances of the 
case. It may be useful to examine the leading cases on 

1 Hodgson v. De Beaucheane, 12Moore, 285. McNamara v. Conatan* 
tineaUf 3 R. de J. 482. 

2 Wcid»worth v. McCord, 12 S. C. R. 477-8. 

3 Pothier, Introd. G^n. aux Coutunies, No. 13. 
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the subject in order to illustrate the application of thi& 
principle and of the rules above given. 
tiiS?'*" I^ Converse v. Converse^^ the defendant came to Mont- 
real as a single man in 1825 in order to look after the 
interests of his uncle, who was a resident of the State of 
New York and had a claim against a commercial firm 
in Montreal. The defendant at the time was domiciled 
in the State of New York, and came to Montreal for a 
temporary purpose. In 1827 he married a lady residing 
in Troy, in the State of New York, and brought her 
with him to Montreal, where he continued to live until 
1834. In that year he returned to the State of New 
York and remained there until 1839, when he came 
back to Montreal and made that city his permanent 
home. 

The Superior Court (Torrance, J.) held, on this 
evidence, that at the time of the marriage there was no 
proof of intention to settle in Canada, and that his 
domicile in the State of New York had not then been 
abandoned. 

In Wadsworth v. McCord^^ the facts were as follows : 
In 1822 "Wadsworth, a native of Ireland, came to 
Canada and was employed as a shantyman on the Bonne- 
ch^re (Upper Canada). In 1827 he got out timber for 
himself, and in 1828, while in the City of Quebec, where 
he was in the habit of going every summer with rafts of 
timber, he married the widow of his former employer. 
Shortly after the marriage he returned to the Bonne- 
ch^.re to carry on lumbering operations there as formerly, 
and on his way up left his wife and daughter in the 
neighbourhood of Aylmer (Lower Canada). In the 

1 5 L.N. 69. 2 12 S.C.R. 466; 14 Ap. Cas. 631. 
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winter he came down for her and brought her to his 
residence on the Bonnechere, where he continued to live 
for ten or twelve years thereafter, and where he acquired 
considerable wealth. Then he sold out his establish- 
ment and removed to the neighbourhood of Hull 
(Lower Canada), where he purchased a farm. 

He subsequently left that neighbourhood and resided 
for several years in Ottawa, where his wife died. He 
re-married there, and afterwards, in 1873, moved to 
Hull, where he resided until the time of his death. At 
the time of his first marriage in Quebec, "Wadsworth 
declared in the presence of the priest who performed the 
ceremony that he was a journalier de cette ville, and he 
was so described in the certificate of marriage. 

The Supreme Court of Canada held (reversing the 
judgment of the Court of Appeal),' that the facts were 
not sufficient to prove that Wadsworth had acquired a 
domicile in the Province of Quebec at the time of his 
first marriage ; and also, that the statement contained 
in the marriage certificate had reference only to resi- 
dence in relation to the ceremony of marriage in com- 
pliance with article 63 of the Civil Code, which states 
that for the purposes of marriage domicile is estab- 
lished by a residence of six months in the same 
place, and had no reference to domicile as affecting the 
civil status of the parties. The judgment of the Supreme 
Court was not unanimous, as Fournier and Taschereau, 
JJ., dissented from the majority, both of them finding in 
the marriage certificate a complete proof of the existence 
of a domicile in Lower Canada, and Fournier, J., hold- 
ing that all testimony tending to prove "Wadsworth's in - 

iM.L.R. 2Q.B. 113. 
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tentions from his conversations and verbal statements was 
illegal, the "declarations of the person" in article 81 of 
the Civil Code meaning, in his opinion, written declara- 
tions. The judgment of the Court of Appeal was also a 
majority judgment, Dorion, C.J., and Cross, J., having 
dissented, so that this case is a good illustration of the 
difficulty which often presents itself in cases of this kind 
as to the proper inference to be drawn from the facts. 
Special leave was subsequently obtained to appeal to the 
Privy Council, not for the purpose of reviewing the find- 
ing of the Supreme Court, which depended on a mere 
question of fact, but in order to determine what was the 
legal effect of the certificate or acte de mariage signe<l by 
Wadsworth and his wife, and that tribunal held, con- 
firming the judgment of the Supreme Court, that the 
statement contained in the certificate had no bearing on 
the question at issue. Sir Barnes Peacock, in rendering 
the decision, said : " Article 79 of the Civil Code of 
Lower Canada speaks ot the domicile of a person for all 
civil purposes, and article 63 of a domicile for the 
purpose of marriage. The latter article is as follows : 
" The marriage is solemnized at the place of the domicile 
of one or other of the parties. If solemnized elsewhere 
the person officiating is obliged to verify and ascertain 
the identity of the parties. For the purposes of mar- 
riage, domicile is established by a residence of six months 
in the same place." The words ' for the purposes of 
marriage ' refer to the previous portion of the article, 
and mean for the purpose of the solemnization of the 
marriage. The Legislature never could have intended to 
enact by such expressions as these that no person should 
be married in Quebec unless he should have his inter- 
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national domicile there ; still less could it have intended 
to alter the international law of domicile, and to enact 
that any person having his international domicile else- 
where should, by a temporary residence in Quebec 
for six months for the purpose of having his marriage 
solemnized there, lose his international domicile and 
acquire a new international domicile by election, so as to 
aftect his status and civil rights." ^ 

In Cresse v. Baby '^ the question was as to whether 
Francois Baby was domiciled in the District ot Quebec at 
the time of the issuing of the commission in bankruptcy 
in his case. The facts of his life were as follows : He 
was born at the City of Quebec. Before 1819 he left 
home to establish himself at St. Pierre les Becquets, 
in the district of Three Rivers, where in the same year 
he made the purchase of the seigniory of Nicolet. In 
1829 or 1830 Mr. Baby was married at the parish of 
St. Philippe, in the District of Montreal, where he re- 
mained until 1837, when he went to Albany in the State 
of New York, at which place he resided with his family 
until about the month of February, 1844. Towards the 
end of January of that year, hearing that his mother was 
dying, he hastened to Quebec, where he arrived on 
the 3rd of February. On the 20th of the same month he 
made his declaration in the Court of Bankruptcy that he 
was unable to meet his liabilities, and the commission in 
bankruptcy bears date the same day. He was thus just 
seventeen days in Quebec before he went into the Bank- 
ruptcy Court. It also appears from the report that he 
subsequently continued to reside in the City of Quebec. 

1 McMullen v. Wadmcorth, L. U. 14 Ap. Ca. 631. 
2 10 L. C. J. 313. 
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Upon these facts the Court of Appeal held that Baby 
was domiciled in Quebec at the time of the issuing 
of the commission in bankruptcy. Mondelet, J., said : 
** With regard to Baby's domicile, I am of opinion that 
upon his return from Albany, he immediately re-assumed 
the paternal domicile, and this was confirmed by his 
subsequent residence in Quebec." And Duval, C.J. : 
*' The question which we are now called upon to decide 
is whether the commissioner of bankruptcy had juris- 
diction in the premises. For this it was necessary that 
Baby should have had a domicile in Quebec. This I think 
he had, for one day is sufficient to obtain a domicile 
when accompanied with the proper intent The ques- 
tion then is, had Baby, when he made his declaration, 
the intention of fixing his residence at Quebec ? This is 
clearly established by his subsequent conduct." 

The case of Connolly v. Woolrich} illustrates the con- 
verse principle that a Y^vy prolonged residence is in- 
sufficient to establish a domicile if the intention of 
remaining is wanting. Connolly was born at Lachine, 
in Lower Canada, about the year 1786. He entered the 
service of the North- West Company in 1801, and in 
1802 was stationed at Rat River in the Athabaska 
country. He went there to buy furs and skins from the 
Indians, with no more design of settlement or residence 
than such as was necessary to carry on his trade. He 
subsequently resided at different posts of the North- 
West Company for thirty years, and during the whole 
of his stay in that region always expressed his intention 
of returning to civilization as soon as he could. He 
ultimately carried out his intention, and lived in Lower 

111 L.C.J. 197;1R.L. 253. 
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Canada for eighteen years after his return, and then died 
there. In 1803, while stationed at the Rat River, he 
took an Indian wife, and one of the questions in the 
•case was whether at the time of this marriage he had 
lost his Lower Canadian domicile and acquired a domi- 
cile in the North-West Territory. The Superior Court 
held that Connolly had never lost his domicile of birth, 
3,nd this judgment was confirmed in appeal.* 

Another presumption in favor of the retention of the 
•domicile is contained in article 82 of the Civil Code, 
which enacts that : " A person appointed to fill a tem- 
porary or revocable public oflice, retains his former 
•domicile, unless he manifests a contrary intention." 

The rules concerning the domicile of dependent per- Domicue of 
sons are contained in article 83 of the Civil Code : — " A p^wwia*" 
married woman, not separated from bed and board, has 
no other domicile than that of her husband. The domi- 
cile of an unemancipated minor is with his father and 
mother, or with his tutor. The domicile of a person of 
the age of majority interdicted for insanity is with his 
<jurator." 

Separation from bed and board gives the wife the 
right of choosing for herself a domicile other than that 
of her husband. 

There is one case in which a married woman may 
have a domicile of her own, although she is not separ- 
ated from bed and board, i. e., when the husband is 
interdicted for insanity and the wife is his curatrix.'* If, 

1 The cases of Eraser & PouHot & Fraser (13 R.L. 1 & 520 ; 12 
Q.L.R. 327); Young y, Deguise, (29 L.C.J. 194); Beaudet v. Dorian 
<5 L. C. R. 344) and McNainara v. Constantineau (3 R. de J. 482) may 
also be consulted for illustrations of the rules above given. 

« Civil Code, article 207. » Marcade, on art. 108 C. N. 
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however, the husband had a curator other than hi& 
wife, her domicile would necessarily be that of the 
curator. 

It was a debated question under the old French law 
whether a minor who, upon the death of his father^ 
received a tutor domiciled elsewhere, lost his paternal 
domicile and acquired that of his tutor. Pothier^ folio ws^ 
Mornac in thinking that the paternal domicile continues, 
against the opinion of Bretonnier and Boullenois. Mar- 
cad^, on article 108 of the Code ITapol^ou, which is 
worded like our article 83, justly observes that the tutor 
exercises all the civil rights of his ward, and that the 
domicile of the minor depends on him and not on the 
father or mother, even though the minor should reside 
with the latter. The tutor controls the personne civile 
and not the personne physique, (See also Demolombe,. 
Vol. 1, No. 359).^ 

^ Introd. Gen. aux Goutumes, No. 17. 

2 The foregoing chapter does not purport to treat the subject of 
domicile exhaustively, but merely to establish the principal rules inso- 
far as they appear to be recognized by our law and as may be necessary 
for the comprehension of the following chapters. For further details 
the reader may usefully consult among modern French writers, Mei^lin, 
Repertoire, Verbo *' Domicile," and Toullier, Vol. 1, Nos. 362 sqq. The 
best English work on the subject is unquestionably that of Mr. A. V. 
Dicey, on Domicil, London, 1879, and his chapter on the same subject 
in his recently published work on the Conflict of Laws (London, 1896). 
The modern law of France in regard to domicile does not differ in any 
essential respect from the old French law on which our Code is based,, 
nd as to the law of England, it was said by Ritchie, C.J., in Wads- 
worth V. McCord (12 SCR. 478), that its principles on this subject are 
practically identical with those of our own law. 



CHAPTER . IV. 

MARRIAGE. 

The formal validity of the marriage ceremony is sub- Formal 
jeet to the general rule enunciated in article 7 of our Civil <rf mar- 
Code : " Acts and deeds made and passed out of Lower 
Canada are valid, if made according to the forms required 
by the law of the country where they were passed or 
made." This is merely a reproduction of the old maxim 
of the customary law : Locus regit actum. But article 
135 ot the Civil Code applies the rule in regard to 
the celebration of marriage with a proviso. It enacts 
that : " A marriage solemnized out of Lower Canada be- 
tween two persons, either or both of whom are subject to 
its laws, is valid, if solemnized according to the formali- 
ties of the place where it is performed, provided that the 
parties did not go there with the intention of evading 
the law." 

The codifiers doubtless considered it superfluous to 
state that the marriage solemnized out of Lower Canada 
between two persons, neither of whom was subject to its 
laws, would be valid if solemnized according to the for- 
malities of the place where it was performed. That case 
would be governed by the general rule enunciated in 
article 7. But article 135, while recognizing the rule, 
contains an exception which is applicable when the con- 
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tracting parties are (or one of them is) subject to our laws, 
i e, when their status and capacity depend upon the law 
of this province. 

Thus, a minor who is domiciled in this province, and 
who consequently requires the consent of his parents 
or of his tutor to contract a marriage \ could not evade 
the laws governing his capacity by going beyond the 
province to have his marriage solemnized in a country 
where such consent is not required. Article 135 C. C. 
merely recognizes the formal validity of a marriage cele- 
brated abroad according to the forms of the place of 
celebration, but does not remove any disabilities created 
by the law of the domicile K This, in fact, necessarily 
follows from the provisions of article 6 of the Civil Code, 
which expressly declares that an inhabitant of Lower 
Canada, so long as he retains his domicile therein, iei 
governed, even when absent, by its laws respecting the 
status and capacity of persons. 

The decision in the case of Languedoc v. Laviolette^ 
does not conflict with the above rule, inasmuch as 
the objection as to the want of consent of the wife's tutor 
could not be raised by the consorts themselves. The 
facts were as follows : 

The appellant Languedoc had been married to Miss 
Beaudry, a minor, on 25th September, 1849, in Cham- 
plain, State of New York, before a justice of the peace. 
Both consorts were Roman Catholics domiciled in Lower 
Canada, and immediately after the marriage they re- 
turned to their domicile. The consent of the bride's 



i C. C. 119, 122. 

2 Pothier, Mariage, No. 327. Boullenois, Vol. I, pp. 495-6. 

31L. C. J. 240; 8L C. R. 257. 
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parents or tutor had not been obtained as required by the 
laws of Lower Canada. On the 23rd October, 1849, 
Languedoc and his wife, represented by the respondent 
Laviolette, her tutor, executed marriage covenants stipu- 
lating separation as to property, and on 27th October, 
1849, a second marriage was celebrated before the priest 
of the wife's parish. The action was brought by the 
consorts against Laviolette for an account of his admin- 
istration as tutor, the female plaintiff assuming the 
quality of a wife separated as to property in virtue of the 
second marriage and the covenants preceding it. The 
defendant Laviolette pleaded the nullity of the second 
marriage and the marriage covenants, alleging that 
the first marriage alone was valid, and that as thi& 
was not preceded by any antenuptial contract the parties 
were presumed to have intended to establish legal com- 
munity under the laws of their domicile. The tutor fur-r 
ther alleged that he had a claim against the husband 
which would more than compensate any balance of 
account of his tutorship, and that in consequence he had 
an interest in showing that the consorts were common as 
to property. 

The only question raised in the case was as to which 
of the two marriages was valid. The Superior Court 
(one judge dissenting) held that the first marriage wa& 
valid, but no reasons appear in the formal judgment. 
The majority of the Court of Appeals (Aylwin, J., diss,) 
confirmed this judgment, and Sir L. H. Lafontaine, C. J., 
and Caron, J., both expressed the opinion that the 
marriage was valid as to form. As to the objection that 
the tutor's consent had not been obtained, this could not 
be sustained inasmuch as the tutor alone could complain 
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that his rights had been violated, and in the present case 
the tutor, so far from complaining of such violation, was 
actually supporting the validity of the marriage. 

The celebration of marriages by British Ambassadors, 
Ministers, Governors, High Commissioners, Consular 
Officers, etc., in foreign countries between parties of 
whom one at least is a British subject, and of marriages 
solemnized on Her Majesty's vessels on a foreign station 
between such parties, is regulated by the following 
Imperial Acts : The Consular Marriage Act 1849, the 
Consular Marriage Act 1868, the Marriage Act 1890, and 
the Foreign Marriage Act 1891.* As this legislation 
appears to be intended to apply to British dominions, our 
courts would probably be obliged to recognize the valid- 
ity of such marriages although they might not be in 
accordance with the form recognized by the law of the 
place of celebration. 

Another question which presents itself in connection 
with the validity of marriages celebrated outside of the 
Province of Quebec, is as to how far our courts would 
recognize unions contracted in barbarous or half-civilized 
countries. It is held- by many authorities that the rules 
of Private International Law have no application in 
uncivilized countries, as the laws or customs of such 
countries are either so uncertain or so repugnant to 
the policy of civilized states, as to prevent them from 
being accepted. In the case of marriage, however, the 
tendency seems to be in favor of the recognition of local 
forms, at least in cases where one of the parties is a 
native.^ 



1 The last two are printed with the Canada Statutes of 1891. 

2 Dicey y Conflict of Laws, p. 724. 
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In Connolly v. Woolrich & Johnson ^ the Superior Court 
maintained the validity of a marriage contracted accord- . 
ing to the usage of the Cree Indians between a domiciled 
Lower Canadian and an Indian woman at Rat River 
in the Indian country, where there were no priests or 
magistrates, no religious or civil authority and no regis- 
ters. The custom proved in this case consisted in obtain- 
ing the consent of the parents aind in presenting them 
with gifts. This decision was confirmed (with one 
dissent) by the Court of Appeals, but its authority is 
very much shaken by the recent judgment of the Court 
of Appeals in Fraser v. Pouliot & Jones'^ where an Indian 
marriage of the same character, contracted by a Lower 
Canadian with an Indian woman in the North- West 
Territories, was held not to be a valid marriage. The 
decision in the latter case is, however, based on the con- 
sideration that the union in question did not, according 
to Indian customs, possess the essential characteristics of 
a Christian marriage, namely the idea of a permanent 
union with one woman to the exclusion of all others. As 
will be seen, the decision in the Fraser case does not 
necessarily conflict with the holding in the Connolly case, 
that a marriage contracted between a civilized man and 
a savage woman according to the local usages of an 
uncivilized country may be regarded as valid. The point 
decided in the more recent case is that such a marriage 
in order to be recognized here must involve the distinc- 
tive qualities of the marriage known to our law.. 

The Fraser case, in fact, does not lay down any rule as sub- 
to the formal validity of the marriage, but lays down the ▼•i^^'^y^- 



1 11 U C. J. 197 ; 1 R. L. SS53. 

«13R. L. 520; 12 Q. L. R. 327; 8 L. N. 178. 
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principle that, independently of all questions of form, the 
marriage must be valid as to its substance. 

The respondent Joues claimed as the heir-at-law of an 
Indian woman between whom and the late Alexander 
Fraser a marriage was alleged to have been contracted 
in the North- West Territory according to the custom of 
the Indians. The majority of the court held that the 
alleged marriage, according to the custom of a barbarous 
nation which admitted polygamy and the right of 
repudiation at will, did not possess the conditions 
required for a valid marriage in this province or in any 
other civilized country. Ramsay, J., said : " The mar- 
riage which the law recognizes as binding, is a bond 
indissoluble at the will of the parties." And Cross, J., 
added : " Civilization introduces artificial regulations 
affecting property rights and defines obligatory duties, 
for the protection of women and children. In Christian 
countries the relation of husband and wife is dis- 
tinguished by an amplification of reciprocal obligatory 
duties and consequences, as affecting property, differing 
widely from those to be found elsewhere, and forming a 
striking contrast to the relations of male and female in 
savage life, where perpetuity of union and exclusivenesa 
is not a rule, at least, not a strict rule. Marriage, as 
understood by Christians, is the union for life of one 
man with one woman to the exclusion of all others ; any 
intercourse without these distinctive qualities cannot 
amount to a Christian marriage." Monk, J., dissented 
from the holding of the Court on the question of legiti- 
macy, and expressed the opinion, in conformity with hia 
previous decision in Connolly v. Woolrich & Johnson^^ 

111 L.C.J. 197; IR.L. 253. 
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that these so-called Indian marriages, contracted between 
white men with Indian women in the North- West, 
according to the custom of their tribe, should be 
regarded as valid in this province. The last mentioned 
case was decided by Mr.' Justice Monk, when judge of 
the Superior Court, and his judgment was confirmed by 
the majority of the Court of Appeal.^ The judges who 
held the marriage valid appear to have based their 
decision on the fact that although polygamy was 
practised among the Indians themselves, it was unknown 
among the whites living in the Indian country, who 
regarded their somewhat unceremonious unions with 
Indian women as binding marriages. The proof upon 
this point, however, appears from the report of the case 
to have been very contradictory, and Connolly himself, 
whose union with an Indian woman was the subject of 
the controversy between the parties, after declaring his 
intention of marrying the woman when he came back 
to civilization, abandoned her on his return to this pro- 
vince and married a lady to whom he had previously 
affianced himself. The case was subsequently appealed 
to the Privy Council, but was settled between the parties 
before argument, so that the question of the validity of 
these Indian marriages has never been definitively 
settled by our highest tribunal. It seems probable, 
however, that the holding in the more recent decision 
would be maintained, as the opinion which prevailed in 
the Fraser case appears to be based on sound principles. 
. This view is also conformable to the following dictum 

1 The case was not adjudicated upon by the Court of Review, as the 
report in 1 R.L. 252 states. See pp. 395 and 396, and the explanation 
of this mistake given by Gross, J., in the Fraser case (12 Q.L.R. 385). 

5 
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of Lord Brougham in the case of Warrender v. War- 
render ^ decided by the House of Lords : — *' If indeed 
there go two things under one and the same name in 
different countries; if that which is called marriage is of 
a different nature in each, there may be some room for 
holding that we are to consider the thing to which the 
parties have bound themselves, according to its legal 
acceptance in the country where the obligation was 
contracted. But marriage is one and the same thing 
substantially all the Christian world over. Our whole 
law of marriage assumes this ; and it is important to 
observe, that we regard it as a wholly different thing, a 
different status^ from Turkish or other marriages among 
infidel nations, because we clearly never should recog- . 
nize the plurality of wives, and consequent validity of 
second marriages, standing the first, which second mar- 
riages the laws of those countries authorize and validate. 
This cannot be put upon any rational ground, except our 
holding the infidel marriage to be something different 
from the Christian, and our also holding Christian mar- 
riage to be the same everywhere. Therefore all that 
the courts of one country have to determine is, whether 
or not the thing called marriage, that known relation of 
persons, that relation which those courts are acquainted 
with, and know how to deal with, has been validly con- 
tracted in the other country where the parties professed 
to bind themselves. If the question is answered in the 
aflirmative, a marriage has been had ; the relation has 
been constituted ; and those courts will deal with the • 
rights of the parties under it accoirding to the principles 
of the municipal law which they administer." 

1 2 Cl. & Fin. 488. See also Brinkley v. Atiy. Gen., 1890, 15 P. D. 76, 
and BetheU v. Hildyard, 1888, 38 Ch. D. 220. 
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The capacity of the parties to contract a marriaffe capacity 

*^ *' ^ ^ ^ ° to marry. 

depends on the law of the domicile of each of the 
intending consorts at the time of the marriage. This is 
merely an application of the general principle as to 
capacity enunciated in article 6 of the Civil Code. 

A married woman's capacity to contract, to alienate capacity 

^ •' ' of married 

or to bequeath, depends in general on the domicile of^®*"*^ 
her husband at the time of those acts. This is a con- 
sequence of the same principle coupled with the rule 
that the wife's domicile is that of her husband.^ Thus, 
a married woman whose husband is domiciled in Quebec 
is governed as to her status and capacity by the laws of 
Quebec, which prevent her from contracting or alien- 
ating without her husband's authorization. And inas- 
much as article 6 of our Civil Code provides that persons 
domiciled in this province are governed, even when 
absent, by its laws respecting status and capacity, our 
courts would undoubtedly hold that such married 
woman would require marital authorization if she 
entered into a contract in the State of Ifew York, where 
the law permits a wife to contract without this author- 
ization. 

But while the question presents no difficulty when Effect of 
there is no change of domicile, much controversy has of domicile. 
arisen in regard to the wife's capacity when the original 
matrimonial domicile has been abandoned, and the con- 
sorts have acquired a new domicile whose laws are 
different in that regard. For instance, if consorts origin- 
ally domiciled here remove their domicile to the State 
of Ifew York, will the wife be able to contract without 



1 Civil Code, art. 83. 

2 Pothier, Introd. G^n. aux Coutumes, No. 7. 
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her husband's authorization after this change of domicile ? 
And conversely, would consorts removing their domicile 
from the State of New York to this province, become 
subject to the provisions of our law respecting marital 
authorization ? 

According to strict principles it would seem that both 
questions should be answered in the affirmative. Our 
Code enacts that status and capacity depend upon domi- 
cile, and we have seen ^ that a change of domicile liber- 
ates a person from the laws of the old domicile relating to 
status and capacity, and subjects him to the laws of the 
new domicile. Froland^, Boullenois^, Pothier* and 
Meriin ^ hold this opinion, while Bouhier ^ and Dumoulin ^ 
maintain that as to marital power the law of the matri- 
monial domicile determines the condition of the wife, 
which is then fixed and does not change with the 
acquisition of a new domicile. 

The earliest case in which this point has been adjudi- 
cated upon here is that of Laviolette v. Martin.^ The con- 
troversy was as to the validity of a deed of sale of land 
situated in this province executed by a married woman 
without her husband's authorization in the State of New 
York, where the consorts were then domiciled, having 
left their former domicile here. The Superior Court 
(Day, Smith and Mondelet, JJ.) held that, inasmuch as 
the consorts were at the time of the execution of the 
deed domiciled in a state whose laws did not require that 



1 Supra, p. 51. » Mem. Vol I, p. 172. » Vol. I, Obs. 4, p. 61. 

* Introd. G^n. aux Goutumes, Nos. 7, 13. 

* Repertoire, Vo. ** Autorisation Maritale/' sec. 10. 

* Gout, de Bourg. ch. 22, sec. 67. 

7 Gomment. ad Cod. Lib. 1, tit. 1, L. 1. 

82 L. C. J. 61 ; 5 L. G. J. 211 ; 11 L. G. R. 264. 
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a married woman should be authorized by her husband 
for such purpose, the conveyance was valid. But the 
Court of Appeals unanimously reversed this judgment. 
The Chief Justice (Sir L. H. Lafontaine), who delivered 
the opinion of the court, held that the change of domicile 
did not free the wife from the disability created by the 
law of the original matrimonial domicile, but that this 
followed her into the new domicile. He also added that 
the rule that the laws of the neW domicile have all 
the effect on the individual which those of the old domi- 
cile previously had, was restricted to their effect in that 
new domicile, and could not make those laws prevail in 
opposition to prohibitive laws in the old domicile. The 
first proposition of law enunciated by the learned Chief 
Justice is, as we have seen, supported by some, though 
probably not the best, authority ; but his second proposi- 
tion, in the form in which it is put, appears to be 
untenable. In the first place, it is diflicult to understand 
how the law requiring a wife to obtain her husband's 
authorization befcre contracting can be res^arded as 
prohibitive except as regards persons domiciled in this 
province and subject to its laws respecting status and 
capacity. It surely cannot concern our public policy 
that a married woman domiciled abroad and by the ex- 
press terms of article 6 of the Civil Code no longer 
subject to our laws, should obtain her husband's authori- 
zation when selling her property. In the second place, 
the rule that status and capacity change with the domi- 
cile would become meaningless if its operation were 
restricted to the territory of the new domicile. It would 
amount to saying that while the courts of the new domi- 
cile might recognize the change of status, our own courts 
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would treat persons acquiring a new domicile just as if 
they had preserved the old '. 

The decision of the Court of Appeals in the case just 
discussed was also based on another consideration, 
namely, that as the -contract was for the sale of lands 
situated in this province, the mode of disposition must 
conform to the law of the situation. The learned Chief 
Justice cites on this point some authorities to the effect 
that the formal validity of deeds concerning real estate 
depends on the law of its situation. We shall examine, 
in a subsequent chapter, the limits within which this 
principle must be applied under our law. But it seems 
very doubtful whether the requirement as to marital 
authorization can be regarded as part of the form of 
a deed. It appears, on the contrary, to be a question of 
capacity. The disability of a married woman in this 
respect is a limitation of her capacity just as the inability 
of a minor to act without his tutor is a limitation of his 
capacity. The ultra-realists of the old consuetudinary 
law did indeed maintain that the law of marital authori- 
zation was a territorial statute based on considerations of 
public policy. According to this exaggeration of the 
statut rSelj the law of the situation governed all incidents 
connected with the transfer of immoveables and even the 
capacity of the parties. The result was that a married 
woman might sell immoveables without her husband's 
authorization in one place and not in another.^ But the 

^ It is useful to observe that the reporter's head-note in this case is 
erroneous. It would seem to imply that the consorts had merely 
acquired a residence in New York State without losing their Canadian 
domicile. But both courts treated the case as one where a change of 
domicile had taken place. 

2 Merlin finally adopted this view (R6p. Vo. " EfTet r^troactif," sec. 
3, par. 2, art. 5, No. 3) and changed his former opinion. 
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Hupporters of this theory did not confound the question 
of capacity with that of formal validity. 

The true principles of the subject appear to have been 
laid down by Mr. Justice Mathieu in the case of Mc- 
Namee v. NcNamee\ George Mclfamee and Ellen 
Rehill were married in 1840 in Ireland, where they 
were then domiciled, and it was established that under 
the laws of Great Britain and Ireland at that date, all 
the property and rights of the wife became vested in the 
husband daring the marriage, and the wife was abso- 
lutely incapable of'contracting any obligations or making 
a will. The consorts subsequently removed their domi- 
cile to the Province of Quebec, and in 1849, when they 
were domiciled here, they became parties to the marr 
riage contract of one of their daughters and bound . 
themselves not to. benefit their other children by gifts or 
testamentary dispositions to the prejudice of the said 
daughter. The court held that the marital power of the 
husband and the capacity of the wife depended, not on 
the situation of the property, but on the actual domicile 
of the consorts at the time of the execution of the con- 
tract in question, and that they were in consequence 
both bound by the obligations therein contracted. 

Again, in the case of Stevens v. Fisk'^ the Court of 
Appeals in 1883 held that a married woman, after 
acquiring a domicile in this province, must be author- 
ized by her husband to institute proceedings before our 
courts, although no such authorization was required by 
the law of the original matrimonial domicile of the con- 
sorts. This judgment was subsequently reversed by the 



114R.L. 30. 

2 Jw/ra, pp. 82 sqq. 
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Supreme Court of Canada, but on the ground that the 
coneorts were validly divorced at the time the proceed- 
ings in question were instituted. . 
fwp^*by Another question which gave rise to conflicting 

woSen opinions among the old writers was that of the wife's 
incapacity to become a surety under the provisions of 
the SenatuS'Consultum Velleianum or of similar prohibit- 
ive enactments. Son^e authorities were in favour of 
regarding these laws as territorial, and consequently 
applicable to all persons contracting within the juris- 
diction without regard to the law of their domicile. 
But this view appears to have been satisfactorily refuted 
by Boullenois/ who shows that the disability is a purely 
personal one, and that it should be governed by the law 
of the domicile. He is approved by most of the modern 
writers.^ Our Civil Code (art. 1301) enacts that "a wife 
cannot bind herself either with or for her husband, 
otherwise than as being common as to property ; any 
such obligation contracted by her in any other quality is 
void and of no eflfect," thus reproducing in part the 
prohibitions of the Senaius-consultum Velleianum. The 
only case in our reports bearing upon the conflict of 
laws on this subject^ is somewhat unsatisfactory. The 
action was by a widow against an insurance company in 
the Province of Quebec and against the trustee of her 
late husband's insolvent estate to recover the amount 
of an insurance policy obtained from the company by 
the husband and issued in favour of his wife. Some 
time after eftecting this insurance the husband had 
become insolvent and had induced his wife to transfer 



1 Vol. 1, Obs. 13, pp. 187 sqq. 

2 Savigny, Priv. Int. Law, p. 158. 

3 Parent v. Shearer, 23 L.C.J. 42. 
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this policy to his trustee for the benefit of his creditors, 
in order to obtain a composition and discharge. The 
widow alleged that the policy having been issued in 
Montreal, could not, by the laws of this province, be so 
transferred, because the wife cannot bind herself for her 
husband or transfer her property to secure his liabilities, 
and she petitioned for an injunction to restrain the 
trustee from proceeding in the Chancery Court of the 
Province of Ontario to prosecute this claim against the 
insurance company. The transfer of the policy appears 
to have been made in the Province of Ontario where the 
consorts were domiciled, and it would have been per- 
fectly valid by the laws of that province. The Superior 
Court held that this was not a case in which a writ of 
injunction could be granted under our procedure, but 
also expressed the opinion that, even assuming the cor- 
rectness of the procedure, the plaintiff's claim was not 
tenable on the merits. The learned judge arrived at 
this conclusion because the property transferred was 
moveable and because, by the second paragraph of 
article 6 of the Civil Code, moveable property is 
governed by the law of the domicile of its owner. The 
decision would have been more satisfactory if it had 
been based on the last paragraph of article 6, which 
makes the capacity of persons depend on their domicile.^ 
The importance of this case is also lessened by the fact 
that it does not present the difficulty which divided the 
old authors, namely, whether the law of the domicile or 
that of the place where the act was done should control, 
for in the present instance the transfer of the wife's 



1 The ambiguity and inconclusiveness of the maxim rnoMlia aequun- 
tur personam will be noticed in another chapter. Infra^ Ch. VIII. 
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policy was made in the Province of Ontario, although 
the insurance was effected in th^j Province of Quebec. 
Marital Thc powcr of a husband over his wife under a foreign 

law, e.g., to compel her to return to the conjugal domi^ 
cile, does not appear to have been the subject of any 
judicial decision here, but his rights in this regard would 
probably not be recognized beyond the limits allowed 
by our law, as it is a generally received principle that all 
quasi-penal proceedings are regarded as being strictly 
territorial. It would seem to follow from this principle 
that a foreigner who was merely resident with his wife 
in this province, might, though domiciled in a country 
where his marital authority was much less extensive 
than here, apply to our courts for restitution of conjugal 
rights and obtain such relief as our law would afford in 
such case. The doctrine of the English courts undoubt- 
edly is that the authority of a husband as regards the 
person of his wife while in England is not affected by 
the nationality or the domicile of the parties, but is 
governed wholly by the law of England^ and the 
Judicial Committee of the Privy Council has held that a 
foreigner, resident with his wife in England, though 
domiciled elsewhere, may apply to the English courts 
for restitution of conjugal rights.'^ But Bar^ and Laurent* 
while admitting that the husband can only put in force 
any measures of personal constraint upon his wife in so 
far as the law of the place of residence will allow, express 
the opinion that, on the other hand, a husband can 
never claim a higher right of compulsion over his wife 
than his personal law gives him. 

1 Dicey ^ Conflict of Laws, p. 490. 

2 Connelly v. Connelly, 7 Moore P. C. 438. 

3 Private International Law, pp. 370-380. 
* Droit Civil International, v. 5, sec. 50. 
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The patria potestas contains an admixture of the civil Parent 
and of the penal laws, and consequently it is difficult to c^^i^^i- 
give it an extra-territorial effect to its fullest extent. 
Probably our courts would recognize the right of correc- 
tion according to the law of the domicile, but not beyond 
the limits allowed by our own law '. No authority can 
be found in our reports upon this point. In England the 
authority of a parent as regards the person of his child 
while in England is not affected by the nationality or the 
domicile of the parties, but is governed wholly by the 
law^ of England '\ 

The right of a child to maintenance has been the sub- Aiimony. 
ject of a recent decision in our Superior Court In Barnes 
V. Brown ^ it was held that the daughter-in-law has no 
claim for maintenance against a father-in-law, where 
it appears that the latter was only temporarily within the 
Province of Quebec when served with process, and that 
by the law of his domicile (New York State), which was 
also the place of plaintiff's marriage to his son, no obliga- 
tion is imposed on a father-in-law to maintain or contri- 
bute to the support of children-in-law. The plaintiff in- 
voked article 6 of the Civil Code which provides that our 
laws relative to persons apply to all persons being in the 
province, but the court held that even if the temporary 
presence of the defendant in this country were sufficient 
to subject him to the operation of our law which creates 
an obligation on the part of a father-in-law to maintain 
his sons-in-law and daughters-in-law *, still such obliga- 
tion would cease as soon as he left the province, and 
consequently, as the defendant had returned to his domi- 

^Brocher, Droit Int. Priv^, Vol. 1, pp. 335, 336, 344, 345. 

2 Dicey y Conflict of Laws, p. 490. » R. J. Q. 7 S. C. 287. * C. C. 168. 
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cile in the State of New York prior to to the motion for 
provisional alimony, the application must be dismissed. 
Legitimacy. As legitimacy is a question of status, and as article 6 
of the Civil Code makes a person's status depend on the 
law of his domicile, there can be no doubt that a child 
born in lawful wedlock according to the law of the domi- 
cile of its parents would be recognized as legitimate here. 
The Superior Court at St. Hyacinthe has held conform- 
ably to this principle that the quality of father and 
of legitimate child is irrevocably governed by the personal 
law at the time at which it has been acquired, and that 
this law also governs the mode of proof by which this 
quality may be proved. Accordingly, where the consorts 
were domiciled in Vermont at the time of their marriage 
and at the time of the birth of their child, recourse must 
be had to the laws of that state to determine its legiti- 
macy \ 

N'umerous conflicts may arise in regard to legitimation 
by the subsequent marriage of the parents. The law of 
some countries {e.g, France) recognizes this mode of 
legitimation, while in others {e.g. England) the subse- 
quent marriage of the parents does not legitimise their 
natural children. Our own code^ admits legitimation 
per subsequens matrimonium^ but does not solve the diffi- 
culties which may arise from a conflict of laws, nor does 
our jurisprudence furnish any precedents. If, for ex- 
ample, a child is born in England of parents then domi- 
ciled there, will legitimation result from a marriage 
celebrated in France after the acquisition of a domicile 
there by such parents? In other words, should our 



1 Lefehvre v. Digman, 3 R. de J. 194. 2 Art. 237. 



MARRIAGE. 77 

courts have regard to the domicile of the parents at the 
time of the child's birth or to their domicile at the time 
of the marriage ? 

Little assistance can be obtained from the old French 
law.^ An arr^t rendered in 1668 in the Conty du Quesnoy 
case is often referred to, but it appears to be based on 
principles which would not be applicable under our law. 
Henri de Conty and Jeanne Dumay had a child born out 
of wedlock in France, and subsequently removed to 
England where a marriage was celebrated. The child 
subsequently made a claim to property in France on the 
ground that the marriage of his parents had legitimised 
him. The court is stated to have adopted the con- 
clusions of the Advocate-General, who admitted that 
legitimation was a question of personal law (un acte per- 
sonalissime), but contended that as the question related to 
the succession of a Frenchman and property in France 
the child could succeed to his father's estate. The deci- 
sion thus appears to be based on the law of the situation 
of the property and the nationality of the parties rather 
than on any other consideration. 

BouUenois, who cites the above case and misstates the 
facts,^ is himself of opinion that the legitimation would 
depend on the nationality of the parties rather than on 
their domicile, although this author usually makes 
questions of status and capacity depend upon the law of 
the domicile. 

If we turn to the modern French law we shall find 
that the doctrine is very unsettled. A decision of the 
Cour de Cassation in 1857,^ reversing the judgment of 

1 Journal des Audiences^ Vol. 2, p. 647. 

2 Vol. 1, pp. 62-64. 

8 See the criticism by Merlin, Quest, de droit, vo. "Legitimation," § 2. 
* Sirey, 1858 . 1 . 293. Dalloz, 1857 . 1 . 423. 
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the Court of Orleans, holds that the marriage in France 
of an Englishman domiciled there with a French woman 
would legitimate children born in France before the 
marriage. This decision would be perfectly well 
founded under a system of law which makes status 
depend on domicile, but it seems impossible to reconcile 
it with the principle introduced by article 3 of the Code 
Napoleon which makes status depend on nationality. 
As Brocher remarks,^ it can only be explained on the 
theory that legitimation by subsequent marriage is a law 
of public order which should be applied to natives and 
foreigners alike by the courts of the country where the 
marriage is celebrated. The reasons given in the judg- 
ment confirm this view, for legitimation is stated to 
have for its object and result ** de r^parer une faute 
commise contre I'ordre social." This decision was sub- 
sequently followed by the Court of Bourges in 1858,*^ 
but both judgments are severely criticized by Laurent,^ 
who contends that legitimation by subsequent marriage 
is not a matter of public order. He also cites decisions 
of the courts of Bordeaux in 1877,* and of Caen in 1852,* 
in favour of his own view that legitimation by subse- 
quent marriage is regulated by the personal law. And 
as the personal law depends, under the Code Napoleon, 
upon the nationality of the person, he concludes that 
the question af legitimation must be decided by the 
nationality of the father at the time of the marriage. 
Savigny ^ holds that legitimation by subsequent mar- 

1 Droit Int. Priv^., vol. 1 p. 321. 

2 Dalloz, 1858 . 2 . 178. Sireyy 1858 . 2 . 532. 
8 Droit CivU Int., Vol. 5, nos. 283 sqq, 

* Dalloz, 1878 . 2 . 193. » Sirey, 1852 . 2 . 432. 
6 Priv. Int. Law, p. 302. 
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Tiage is regulated according to the father's domicile at 
the time of the marriage, and that the time of the chila's 
birth, is immaterial, since it is the marriage and the sub- 
sequent recognition of the filiation which confer on the 
child the rights of legitimacy. The child cannot be 
said io have by its birth any right to legitimation, since 
it depends altogether on the father's will whether he 
marries the mother at all, and whether he subsequently 
acknowledges that the child is his own. 

This view appears to be founded on sound reasoning 
and should, it is submitted, be adopted by our courts.^ 

1 In England the law of the father's domicile at the time of the 
child's birth and that of the father's domicile at the time of the subse- 
quent marriage must concur in allowing legitimation, and even then 
such legitimation cannot found a claim for inheritance of English real 
estate. Dicey , Conflict of Laws, pp. 497-498. Foote, Priv. Int. Jurisp., 
pp. 62-68. 



our law. 



CHAPTER V. 

DIVORCE AND SEPARATION. 

Divorce not Bv article l86 of our Civil Code marriage is declared 

against "^ o 

?ohcy of ^^ ^^ indissoluble during the lifetime of the consorts. 
There are no courts in the Province of Quebec having 
authority to pronounce decrees of divorce, and it might 
at first sight appear as if no recognition should be giveij 
by our courts to foreign divorces, inasmuch as divorce is 
unknown to and against the policy of our law. But 
since the passing of the British North America Act, 
1867, which empowers the Parliament of Canada to 
enact laws concerning marriage and divorce, it cannot 
be said that divorce is, theoretically at least, unknown 
to our law. And although no general divorce law has 
yet been enacted by Parliament, private legislation is 
passed at almost every one of its sessions for the relief of 
consorts in special cases, and such private acts have all 
the effects of divorces a vinculo matrimonii. 

As M. Justice Gwynne said in Stevens v. Fisk^ : 
"The contention that what this decree purports to 
effect, namely : Dissolution of marriage, is contrary to 
the public policy of the Province of Quebec, and that 
therefore it should not be recognized, cannot prevail, for 
although the Province of Quebec has no tribunal estab- 

18 L.N. 46. 
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lifihed within its limits competent to entertain questions 
of divorce, and cannot by its constitution establish such 
a court, yet that is because of the nature of its consti- 
tution, and because the subject of Divorce is placed 
under the exclusive jurisdiction of the Dominion Parlia- 
ment, which can establish such a court competent to 
entertain all cases of divorce arising in all the Provinces^ 
and in the mean time, until it does, exercises itself juris- 
diction over the subject, as a courts for the same cause as 
by the law of the State of New York is deemed sufficient 
there, and in the same manner as the Imperial Parlia- 
ment did in England prior to the establishment of the 
Divorce Court there. That cannot be said to be against 
the public policy of the Province of this Dominion, which 
the Province by its constitution has not, but the Domi- 
nion has power to deal with, neither can it with any pro- 
priety be said that the Province has any interest in refus- 
ing which would justify its courts in refusing to recog- 
nize the validity of the decree." ^ 



1 Compare the observations of Lord Westbury in Shaw j. Gould 
(L.R. 3 H.L. 84), speaking of the similar condition of the English law^ 
before the Divorce Act : ** Until the recent Divorce Act, this law was. 
administered by Parliament alone ; and, although the decision of Par-^ 
liament was in the form of an Act or privilegium, and not a judicial 
decree, yet the Act was granted upon evidence proving that the case 
came within the scope of certain established rules. This proceeding 
was in. spirit a judicial, though in form a legislative, act. The justice 
of divorce was recognized, but no forensic tribunal was entrusted with 
the power of applying the remedy. But the law and practice of Parlia- 
ment were well known ; and, in fact, this House acted as a Court of 
Justice. It cannot, therefore, be correctly said, that divorce a vinculo 
matrimonii was contrary to the principles and institutions of this 
country. It follows that the validity of a foreign decree of divorce must 
be ascertained in the same manner and on the same rules by which the 
conclusive effect of other foreign judgments has to be determined." 

6 



82 THE CONFLICT OF LAWS. 

decriw Accordingly our courts have recognized the validity 

Mcigniti^n. of foreign divorces pronounced abroad by courts of com- 
petent jurisdiction. The question of the jurisdiction of 
foreign courts in such cases cannot be regarded as defini- 
tively settled here, but a recent decision of the Judicial 
Committee of the Privy Council in an appeal from the 
Supreme Court of Ceylon ^ has laid down a doctrine 
which is entirely in accordance with the opinions ex- 
pressed in the House of Lords,^ and which would most 
probably be adhered to in an appeal from this province. 
Trueitest Thc Judicial Committee held that the only true test of 
national jurfsdiction to dccrcc a divorce, according to inter- 
national law, is the domicile for the time being of the 
married pair ; that where the jurisdiction exercised is in 
accordance with the principles of international law, the 
decree ought to be respected by the tribunals of every 
civilized country ; but that where it is derived solely 
from some rule of the municipal law of the particular 
country, it cannot claim extra-territorial authority if it 
trenches upon the interests of any other country to whose 
tribunals the spouses are amenable, 
other con- ^^ *^® ^^® ^^ Steveus V. Fisk ^ other considerations 
Id^mittid^by were allowed to prevail in favour of the recognition of a 
our courts. ^|yQj.^^ prououuced by a foreign court against a husband 

domiciled in this province. But the authority of this 
case is undoubtedly seriously shaken by the decision of 
the Privy Council in Le Mesurier v. Le Mesurier. 

The facts of the case may be summed up as follows : 
In 1871 the plaintiff (Virginia Gertrude Stevens) and the 

1 Le Mesurier v. Le Mesurier ^ 1895, A.C. 517. 

a Harvey Y. Famie, 1882, 8 A.C. 43 ; Shaw v. Gould, L.R. 3 H.L. 55. 
85 L. N. 79 ; 6 L. N. 329 ; 27 L. C. J. 228 ; 8 L. N. 42, 53 ; Cass. Dig. 
p. 235. 
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defendant (Henry Julius Fisk), who were both domiciled 
in the City of New York, were married in that city with- 
out antenuptial contract. By the laws of the State of 
New York no community of property is created between 
persons married there without antenuptial contract, and 
the wife holds and acquires property in her own name, 
entirely tree from marital control, as if she were a feme 
sole. At the time of her marriage Mrs. Fisk had a for- 
tune in her own right consisting in moveable property. 
About a year after the marriage this fortune was handed 
to Mrs. Fisk by her trustees, and she thereupon placed it 
in the hands of her husband who administered it until 
1876. The consorts lived in New York for about 
eighteen months after the marriage, when they removed 
to Montreal. Mr. Fisk established himself in business in 
that city and made it his permanent home, but Mrs. Fisk 
does not appear to have lived with him in Canada for 
much more than a year. After th^ time she resided 
alternately in Paris and in New York. In 1876, when 
she was residing in New York, Mrs. Fisk instituted pro- 
ceedings for divorce against her husband before the 
Supreme Court of the State of New York on the ground 
of adultery. Mr. Fisk was personally served with pro- 
cess in Montreal and appeared in the divorce proceedings 
by his attorneys, but made no defence. In 1880 a decree 
of divorce absolute was pronounced by the New York 
court in favour of Mrs. Fisk, and in 1881 Mrs. Fisk, as- 
suming the quality of a divorced woman, sued the 
defendant at Montreal in order to obtain an account of 
his administration of her fortune. The principal grounds 
of defence were that the plaintiff was still the wife of the 
defendant, arid that being still under marital control she 
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« 

should have been authorized to take the action. In the 
Superior Court, Torrance, J., held that the divorce was 
operative in this province^. The judgment cites with 
approval the doctrine of the American courts ^ that for 
the purposes of divorce the wife may have a domicile 
separate from her husband, arid that the courts of the 
actual bona jide domicile of either may entertain jurisdic- 
tion. Reference was also made to the fact that the 
defendant had acquiesced in the proceedings for divorce 
by his appearance therein and submission to the jurisdic- 
tion. Id the Court of Appeals this judgment waa 
reversed by a majority of one, Sir A. A. Dorion, C. J., 
Ramsay and Baby, JJ., holding that the divorce was 
inoperative in this province, while Monk and Cross, JJ., 
were in favour of recognizing its validity. The judgment 
of the majority of the court is based on the provisions of 
article 6 of the Civil Code, which enacts that persons 
domiciled in this province are governed, even when 
absent, by its laws respecting status and capacity, and 
on the principle that the wife's domicile is that of her 
husband. As to the defendant's appearance without fur- 
ther proceedings, that could not give an incompetent 
court jurisdiction. The dissenting judges appear to have 
attached some weight to the fact that the parties were 
citizens of a foreign state and had never changed their 
allegiance. They also thought that as the consorts were 
married under a law which made the contract subject to 
dissolution for cause, it would be unreasonable and a 
fraud upon the wife to let the husband deprive her of her 
right to obtain a dissolution of the marriage by removing 
to a country where this right was not recognized } and 

1 Bishop, Marriage & Divorce, Vol. Sl» §g jL25 sqq. 
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they also considered that the defendant was bound by his 
voluntary submission to the jurisdiction of the foreign 
court. In the Supreme Cotirt of Canada the judgment 
of fhe Court of Appeals was reversed B,nd that of 
the Superior Court restored by a majority of four to one. 
The Chief Justice (Sir W. Ritchie) was of opinion that 
as the defendant had appeared and submitted to and not 
questioned the jurisdiction of the court, he was bound by 
the decree and should not be allowed to affirm that the 
court had no jurisdiction. He also thought that such 
appearance and submission raised the legitimate presumpr 
tion against the defendant that he had not changed his 
domicile animo et facto, Henry and Gwynne, J J., con- 
curred in the view that the appearance of the defendant 
without protest, precluded him from calling in question 
the validity of the decree. Gwynne, J., was also of 
opinion that as the consorts were natural born citizens of 
the ITnited States, domiciled in New York at the time of 
the marriage, and married under the law of that State, 
the marriage must be held to have been a New York 
marriage, and the parties must be held to have become 
upon the marriage subject to the laws of the State of 
New York relating to divorce. He also quoted with 
approval the American doctrine which allows a wife 
to have a domicile separate from her husband for pur- 
poses of divorce. Fournier, J., expressed no opinion as 
to the validity of the divorce, but was in favour of main- 
taining the action on other grounds. Strong, J., (the 
present Chief Justice) was of opinion that the judgment 
of the majority of the Court of Appeals as to the validity 
of the divorce was right. 

The great diversity of reasons given by the several 
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judges to whom this question was submitted, makes this 
decision extremely unsatisfactory. The only point upon 
which any considerable number of judges appear to have 
agreed is as to the conclusive effect of the defendant's 
appearance without declining the jurisdiction of the 
foreign court. Some of the judges holding this view go 
the length of saying that such appearance would give 
the foreign court jurisdiction provided it had jurisdiction 
in the subject matter under the law of the foreign state, 
while the others seem to regard the fact as a kind of 
estoppel precluding the defendant from invoking the 
want of jurisdiction in another proceeding. It may be 
doubted whether in matters of status jurisdiction could 
be conferred by the voluntary submission of the parties,^ 
and it would seem to make no difference whether the 
foreign court was competent under its local law. For, 
as Mr. Justice Ramsay justly remarked, the competence 
does not mean that the court shall be competent accord- 
ing to the laws of its own state, but that its modes of 
procedure be not an infringement of the rights of another 
state. In other words, a court must be competent from 
the international and not fron(i the territorial stand- 
point.^ 

As to the doctrine advanced by some of the judges, 
that the consorts having been married in a state which 



^ There is, however, the authority of some English and American 
cases in support of the view that submission to the jurisdiction would 
bind the defendant. See Zyclinski v. Zyclinski, 2 Swab. & Tr. 420 ; 
L.T.R. (N .S.) Vol. 5 (1861-2), p. 690 ; Bond v. Bond, 2 Swab. & Tr. 94 ; 
Calwell V. Calwell, 3 Swab. & Tr. 259 ; Niboyet v. Niboyet, L.R. 4 P.D. 
1 ; Kinnier v. Kinnier, 53 Barbour, 454 ; 58 Barbour, 424 ; 45 N. Y., 535. 

2 This is exactly the principle laid down by the Privy Council in 
the Le Mesurier case {sup. cit) 
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admitted the possibility of dissolving the. tie, this 
privilege followed the parties into their new domicile, 
the Chief Justice of the Court of Appeals justly observes 
that the doctrine of an acquired right to a divorce is 
denied by all the French writers. It is also opposed to 
the tendency of the modern English jurisprudence on 
the subject.^ Nor should the nationality of the consorts 
have any effect on the decision of this question, inasmuch 
as our Civil Code expressly makes status depend upon 
domicile. 

There is more to be said in favour of adopting the 
American doctrine of a separate forensic domicile for 
the wife in cases where the husband, by a sudden change 
of domicile, may deprive the wife of a remedy to which 
his misconduct would entitle her in the original matri- 
monial domicile. It may be exceedingly unjust to the 
wife in such cases to press to its full extent the legal 
fiction whiijh allows her to have no other domicile than 
that of her husband, and to enable him by a change of 
domicile to impede or defeat her remedy. The relax- 
ation of the strict rule seems to be supported by some 
dicta in English cases, but the point is by no means 
settled there.^ In the Fisk case, however, there does 
not seem to have been any ground for applying this 
doctrine, for the consorts came together to this country, 
and it was only after they had transferred their residence 
and acquired a domicile here, that the difficulties be- 
tween them arose. 

Separation as to bed and board, and separation as to Judicial 

_ _ , separation. 

property, both exist under our Civil Code, and there is 



1 Dicey, Conflict of Laws, pp. 269 sqq. 

2 Dicey, Conflict of Laws, pp. 275-6. 
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no doubt that foreign decrees of separation would obtain 
recognition here provided they had been pronounced by 
a court of competent jurisdiction. The jurisdiction of 
our own courts is determined by article 96 of the Code 
of Civil Procedure (1897) which enacts as follows : " In 
an action for separation from bed and board, or for 
separation of property only, the defendant must be sum- 
moned either before the Court of the domicile of the 
husband, or, if he has left his domicile, before that of 
the last common domicile of the consorts." The assump- 
tion of jurisdiction in cases where the husband hag .left 
his domicile is a derogation from the rule contained in 
article 6 of the Civil Code, which enacts that the laws 
of this province concerning status and capacity do not 
apply to persons not domiciled here. The exceptional 
jurisdiction conferred on the court of the last common 
domicile of the consorts prevents the husband from 
frustrating his wife's remedy by a sudden removal to 
another jurisdiction. In other words, when the husband 
abandons his domicile, a special forensic domicile is 
established in favour of the wife for the purpose of 
obtaining a separation. 

It is uncertain whether our courts would assume juris- 
diction to pronounce decrees of separation between 
persons who had never had a domicile here, and whether 
they would, under any circumstances, recognize the com- 
petency of foreign tribunals to render judgments of 
separation between persons domiciled here. 
Jurisdiction A rcccut dictuM of the Judicial Committee of the Privy 

in separ- ^ ... 

ation cases. Couucil appcars to show that in the opinion of their 
Lordships a residence short ot domicile would, under cer- 
tain circumstances, be recognized as giving jurisdiction 
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to decree a separation \ An expression of opinion on 
this point was not necessary for the decision in the case, 
but Lord Watson, in rendering judgment^ made the fol- 
lowing observations : " There are unquestionably other 
remedies for matrimonial misconduct, short of dissolu- 
tion, which, according to the rules of the jus gentium, 
may be administered by the courts of the country in 
which spouses, domiciled elsewhere, are for the time resi- 
dent. If, for instance, a husband deserts his wife, 
although their residence be of a temporary character, 
those courts may compel him to aliment her ; and, in 
cases where the residence is of a more permanent charac- 
ter, and the husband treats his wife with such a degree 
of cruelty as to render her continuance in his society 
intolera;ble, the weight of opinion among international 
jurists, and the general practice is to the effect that the 
courts of the residence are warranted in giving the 
remedy of judicial separation, without reference to the 
domicile of the parties. But the considerations which 
justify the courts of the residence in administering reme- 
dies for the protection of mutual rights incidental to 
marriage, which do not involve the disruption of the 
marriage bond, have little or no application to proceed- 
ings taken for the purpose of putting an end to the mar- 
riage, and remanding the spouses to the condition of 
single persons." 

If a residence short of domicile would justify a separa- 
tion from bed and board, it should a fortiori warrant the 
court of the residence in decreeing a separation as to 
property only. The decision of the Superior Court in 
Molleur v. Dejadon ^ does not conflict with this view, for 

1 Le Mesurier v. Le Mesurier, A. C. 1895, p. 517. 2 6 R. L, 106. 
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in that case, although the wife who sued for separation 
of property described herself as being of the Province of 
Quebec and her husband as being of the same place but 
then of the State of New York, the court found that in 
fact both consorts had abandoned their domicile in this 
province ten years before the institution of the action for 
separation, and had lived together during those years in 
the State of New York. Under these circumstances a 
judgment of separation as to property pronounced by the 
court of their former domicile was held to be absolutely 
null and void. 

In two cases decided in 1879 by Mr. Justice Mackay \ 
it appears to have been held that an action for separation 
as to property could not be maintained by a wife in this 
province if the consorts were married under a law which 
did not create community of property between them 
(e. g, the law of the State of Illinois in the first case, and 
the law of England in the second). 

— But in a previous case decided in 1862 '^ Mr. Justice 
Smith had held that although there is no community of 
property between persons married in Upper Canada, 
their then domicile, without any antenuptial contract, yet 
an action for separation of property will be maintained in 
favour of the wife, by reason of the insolvency of the 
husband, since their removal to Lower Canada. This 
decision appears to be more conformable to reason and 
principle than the more recent cases. For even if com- 
munity does not exist under the foreign law, the wife's 
position as to the administration of her property may not 
be as complete as with a judgment of separation. It is 



1 Wiggins v. Morgan (9 R. L. 546) and Dalton v. King (9 R. L. 648). 

2 Sweetapple v. Gvrilt, 7 L. C. J. 106 ; 13 L. C. R. 167. 
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only in cases where the foreign matrimonial status of the 
wife could be shown to be the exact equivalent of her 
position under a decree of separation that the action 
miglit be considered unnecessary. 



CHAPTER VI. 
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MINOtltTie^ AND TUTORSHIP. 

Tlie status and capacity of minors depend, under 
article 6 of the Civil Code, upon their domicile. We 
have already examined, in a previous chapter, the rules 
for ascertaining the domicile of dependent persons, in- 
cluding minors.* 

The old French writers Were not agreed as to whether 
the minor's capacity should be governed by his domicile 
of origin or by his actual domicile at the time of the 
particular transaction which gives rise to the enquiry as 
to his capacity. Some were in favour of making the 
domicile of birth govern once for all the status and 
capacity of the person, and urged in support of this 
view the consideration that the development of the 
individual is largely affected by racial and climatic 
influences, and that each nation is the best judge of the 
mental and physical capacity of its citizens. It may be 
observed that the domicile of origin does not necessarily 
coincide with a person's nationality. In America, for 
example, where thousands of immigrants are constantly 
pouring in from all parts of the old world, the children 
of such immigrants, born in America, have their domi- 
cile of origin here, but their racial and hereditary ten- 
dencies and aptitudes are as varied as possible. 

1 Supra, p. 57. 
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The general rule of the old law undoubtedly was, as 
we have already seen, that a change of domicile liberates 
a person from the laws of the old domicile and subjects 
him to the laws of the new domicile.^ Consequently the 
capacity of persons, which depends on the law of their 
domicile, should change with every change of domicile, 
and there seems to be no reason, upon principle, for 
making any. exception to the general rule in the case of 
minority.^ BouUenois, while admitting the correctness 
of this principle advocates a derogation from the strict 
rule whenever justice or necessity may require it. He 
considers that when a person has attained the age of 
majority under the law of his original domicile, it would 
be unfair that, by a change of domicile, he should again 
become a minor. BouUenois thinks it equally unjust 
that when the law of the first domicile regards him as a 
minor, and consequently unfit for entering into contracts, 
he should suddenly become enabled to contract because 
his domicile may have been changed by the act of his 
parents or of those having authority over him.^ 

The difliculty about all these arguments ab incon- 
venienti is that there is an utter and hopeless want of 
unanimity among the authors as to what is right and 
fair in each particular case. As Laurent justly ob- 
serves,^ they leave us in a perfect sea of doubt and 
offer no consistent or uniform rules when they attempt 
to justify their departures from strict legal principles. 

The high authority of Savigny and Bar in more recent 
times may be cited'in support of . a modified adherence 
to the theory that the capacity of minors changes with 

1 Supra, p. 61. 2 Vol. 2, p. 12. 

3 Droit Civil International, Vol. 8, No. 65 sqq. 
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the domicile. Savigny admits that if a domiciled 
Berliner, whose law fixes the age of majority at twenty- 
four, changes his domicile at the age of twenty-two to 
Cologne, where the age of majority is twenty-one, he 
will of necessity become of age at that moment. This 
consequence, he says, is unquestionable and hardly 
admits of a denial. But, on the contrary, if at the same 
age an inhabitant of Cologne changes his domicile to 
Berlin, Savigny holds that he should not become a 
minor again, because the independence thus obtained 
has the nature of a vested right, which cannot, there- 
fore, be taken from him again by a merely accidental 
change of domicile.^ 
Distinc- The plea of vested rights might very properly be urged 

tween acts in support of thc Validity of any act done by the person 
done*after ^^^^i*^ leaviug his old domicilc and after he had attained 
Sf^dSSiiciie. ^^^ majority under that law. But it seems impossible to 
regard in the light of a vested right the mere general 
unexecuted capacity of acting. Bar, who admits that 
this capacity to act does not belong to the category of 
vested rights in the ordinary sense, arrives at the same 
conclusion as Savigny by a different process of reasoning 
which he regards as based on strictly legal grounds. It 
is necessary, he says, that a person should have, in order 
to an independent and voluntary acquisition of domicile, 
capacity to act both by the law of his actual domicile and 
by that of the country to which he intends to remove ; 
the former, that he may undo the tie which binds him to 
his native country ; the latter, that he may be in a posi- 
tion to enter into the new allegiance. And the authority 
of the state which permits one who is a minor by its own 

^ Private International Law, p. 170. 
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laws to establish a domicile independently upon its ter- 
ritory, silently recognizes the capacity of this person to 
act, tacitly concedes the right of majority '. The only 
<iifficulty about this ingenious theory is that it assumes 
that the change of domicile invariably results from the 
independent act of the person, whereas, in many cases, 
the change may result from the acts of others. For 
example, a married woman, who is of age by the law of 
the first domicile, may become domiciled elsewhere as a 
-consequence of her husband's change of domicile, and in 
such case it cannot be contended that there is a tacit re- 
cognition of her capacity by the country to which the 
consorts remove. 

The distinction between acquired rights resulting from 
acts completed before a change of domicile, and the mere 
unexecuted capacity to act, is clearly made by Bourjon,^ 
whose observations on the subject are worth quoting as 
the best exposition of the strict legal theory : 

" Si un homme, originaire du pays du droit ^crit, vient 
s'^tablir k Paris, avant d'avoir acquis TSge que la coutume 
de Paris requiert pour tester, il ne pourra tester aussitdt 
que le droit ^crit le permet, mais seulement lorsqu'il aura 
acquis I'Sge requis par cette coutume; il est venu^ Paris 
incapable, il y reste tel jusqu' k ce que la loi qui regit sa 
personne Ifeve I'incapacit^. 

" La raison est, que c'est elle, alors, qui r^git sa per- 
sonne, et non le droit ^crit, et, par consequent sa capa- 
<5ite qu'il ne pent avoir que par sa disposition, puisqu'il 
ne I'a jamais eue par la loi mSme de son premier domi- 
cile ; mais si cet homme n'avait quitte le pays de droit 



1 Private International Law, p. 329. 

2 Tit. 11, ch. 4, sec. 2, Nos. 11-14 (Ed. 1770, Vol. 1, p. 114). 
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^crit qu'aprfes avoir acquis I'Sge pour tester, et qu'il fut 
constat^ que son testament est ant^rieur k son change- 
ment de domicile, en ce cas le testament serait boD, 
quoique le testateur mourut k Paris avant T&ge que la 
coutume requiert pour tester ; c'est droit acquis et con- 
somm^. 

'* Cela est fond^ sur ce que le changement de domicile 
ne pent lui faire perdre un droit et une capacity qu'il 
avait acquis lors du changement, et qu'il avait consomm^ 
avant icelui ; mais il faut cette consommation et qu'il soit 
constate qu'elle s'est faite avant le changement. 

" La n^cessite de cette consommation est fondee sur ce 
que n'ayant pas consomme dans le temps la faculte que la 
loi de son ancien domicile lui donnait, cette loi par suite 
lui est etrangfere, et il ne pent Tinvoquer pour un acte 
fait dans un temps ou la loi de son nouveau domicile, 
celle par consequent qui r^git sa personne, lui denie cette 
faculty." 

Whatever may be the occasional inconveniences of the 
strict application of this rule, it has the merit of being 
logical and consistent, and it may be doubted whether 
the attempts to improve on it are likely to be more suc- 
cessful in removing practical difficulties. 

Another departure from the rule that a minor's capa- 
city depends on his personal law is advocated by some 
writers in cases where the rights of third parties are con- 
cerned, and the jurisprudence of England, France and 
the United States shows a tendency to hold that, for the 
purposes of contracts, the capacity of minors shoald be 
regulated by the lex loci contractus \ But our own juris- 

1 Dicey, Conflict of Laws, p. 547 ; Story, Conflict of Laws, No. 82 ; 
Laurent, Droit Civil International, Vol. 8, No. 71. 
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prudence does not make any such distinction even for 
the protection of inhabitants of this province dealing 
with foreign minors. Thus, although under our code a 
minor engaged in trade is reputed of full age for all acts 
relating to his trade,^ this rule does not apply to foreign 
minors trading in the province. It has been held ^ that 
a minor engaged in trade, but domiciled in the Province 
of Ontario, whose law gives no recourse against such 
minor upon any contracts made by him, cannot validly 
oblige himself in the Province of Quebec to pay the 
amount of a promissory note signed by his firm. 

Possibly the most perplexing questions in connection conflict 
with minority are those which result from conflicts be- lex aomi- 
tween the personal law and the law of the situation of '«*»•«»«»*«• 
immoveable property. Article 6 of our Civil Code com- 
prises two rules which must inevitably come in conflict : 
it provides that the laws of this province govern the im- 
moveable property situated therein, and also provides 
that the capacity of persons depends on the law of their 
domicile. When, therefore, the age of majority in the 
person's domicile differs from that established by the law 
of the situation, the question necessarily arises as to 
which of these different laws must govern in regard to 
the capacity of the person to deal with immoveables. 
For example, can a person domiciled in Prussia, where 
the age of majority is twenty-four years, dispose at the 
age of twenty-two of immoveables situated in this pro- 
vince, where majority is attained at the age of twentj^- 
one ? Although the old French writers admitted that 
the incapacity attaching to minors was based on motives 
relating to the protection of persons and not on con- 

1 C. C. art. 323. 2 Jones v. Dickinson, R. J. Q. 7 S. C. 313. 

7 
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siderations connected with immoveable property, still, 
the generally accepted theory was that whenever a con- 
flict arose between the statut personnel and the statutreel, 
the latter should prevail. We shall see, however, when 
we come to examine this subject in a special chapter on 
Property, that there is, even among the old authors, 
much weighty authority in favour of the predominance 
of the personal over the real statute in questions of capa- 
city. And the modern law of France is decidedly in the 
same direction. Article 3 of the Code Napoleon pro- 
vides, like our own code, that immoveable property is 
governed by the law of the situation, and also provides 
that the status and capacity of persons depend on their 
nationality. There is, therefore, a conflict between the 
law of the situation and the personal law exactly analo- 
gous to that which results from the provisions of article 
6 of our own code, the only diflference being that under 
the French code the personal law depends on nationality, 
while in our code it depends on domicile. Nearly all the 
modern writers on the Code Napoleon consider that 
under the terms of article 3 the question of a person's 
capacity to deal with immoveable property must depend 
on his personal law,^ and it seems certain that our courts 
would give a similar interpretation to article 6 of our 
own code. 
Sale of More difficulty is experienced in deciding between the 

mS'ors.^^^ personal law and the territorial law with regard to the 
conditions which justify and the formalities which must 
acconapany the sale of the property of persons who are 
admittedly minors under each of these laws. The diffi- 
culty is practical as well as theoretical, and as it is in- 

1 Laurentf Droit Civ. Int., Vol. 2, No. 55. 
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timately connected with the appointment and functions 
of tutors, it becomes necessary to examine the provisions 
of our law on this subject. 

Our Civil Code^ lays down the generally accepted 
rule that a tutor must be appointed by the court of the 
minor's domicile, and the Code of Civil Procedure pro- 
vides that those who have not the free exercise of their 
rights must be represented, assisted or authorized in the 
manner prescribed by the laws which regulate their par- 
ticular status or capacity.^ 

Our courts wotild, therefore, undoubtedly recognize Rights of 
the appointment or existence of a foreign tutor or tutors. 
guardian under the law of the minor's domicile, and the 
power and authority of such tutor or guardian over the 
person of the ward. 

As to the administration of the property of the ward, 
it may safely be asserted that a foreign tutor would be 
allowed to control and deal with moveable property in 
this province.^ 

With regard to immoveable property the question is 
more difficult. On principle there seems to be no good 
reason for making a distinction between moveable and 
immoveable property in this respect, since the adminis- 
tration of the minor's fortune, whether moveable or 
immoveable, is entrusted to others for the purpose of 
protecting the minor, and not by reason of any concern 
for the property as such. Accordingly some of the 
modern writers on Private International Law maintain 



1 Art. 249. 2 Art. 78. 

5 The rule would appear to be different in England and in the 
United States, as a foreign guardian requires fresh authority from the 
tribunals of those countries in order to administer moveable property. 
PhUlimore, Vol. 4, p. 381 ; Story ^ Conflict of Laws, No. 504a. 
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that all the formalities for authorizing the sale of a 
minor's immoveable property, e.g. the holding of a family 
council and the homologation of its decision, must take 
place at the minor's domicile, and consequently it is the 
tutor of the domicile who must be empowered to deal 
with the immoveables. As to the formalities of the 
judicial sale itself, they would subject them to the law of 
the situation, this being a matter of procedure.' 

Against the application of this doctrine by our courts 
there appears to be a practical difficulty. Most of the 
cases in which the question is likely to* arise here will be 
concerned with immoveables of minors domiciled in the 
other provinces of Canada, in some part of the British 
Empire, or in the United States of America. In all 
countries whose law is based on the law of England, the 
lex rei sitce is exclusively applied to all incidents con- 
nected with real estate, and the courts of those countries 
decline jurisdiction in matters affecting foreign im- 
moveables. Consequently, it might be difficult, if not 
impossible, to obtain an order from the courts of such 
countries authorizing the sale of immoveable property 
in this province belonging to minors domiciled in the 
jurisdiction of those courts. 
Proper AnothcT rcasou to doubt whether the system advocated 

for^point-by Laurent and Savigny would be accepted by our 
tutors. tribunals is that our law has been judicially interpreted 
as authorizing the appointment of a tutor to foreign 
minors having property in this province. The case of 
Brooke v. Bloomjkld^^ decided by the Court of Appeals 
in 1874, holds that minors domiciled in England and 



1 Laurent, Droit Civil International, Vol. 8, Nos. 75 sqq. Savigny, 
Private International Law, pp. 305-7. ^ g r l 533. 
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alleged to be " under the jurisdiction, authority and 
guardianship of the Lord High Chancellor of Great 
Britain," may nevertheless be provided with a tutor 
appointed in this province in the ordinary way when 
they have property therein. The judgment does not 
distinguish between moveable and immoveable property, 
but decides that the appointment of a tutor to the 
English minors in the City of Quebec, on the advice of a 
family council summoned there, is legal. So far as the 
report of the case shows, there was no property in the 
district of Quebec, but there was property in the district 
of Montreal. Sanborn, J., who delivered the opinion of 
the Court, thought that as, from the nature of the case, 
the appointment could not be made in the district where 
the minors had their domicile, it was as legally made in 
Quebec as in Montreal. He mentioned the declarations of 
the King of France of 15th December, 1721, 1st October, 
1741, and 1st February, 1743, registered in Canada, 
which provide for the appointment by the judges of the 
colonies of tutors to minors domiciled in France for the 
protection and administration of property in such 
colonies, and expressed the opinion that it was not 
intended by enunciating the general principles appli- 
cable to the appointment of tutors in the Civil Code, 
which are predicated upon the assumption that parties 
are resident in the province, to abrogate the existing 
law in exceptional cases like the present. The learned 
judge also referred to article 264 of the Civil Code, 
which enacts that when a minor has immoveable prop- 
erty in places remote from one another, or in difterent 
districts, a tutor may be appointed for each place or 
district wherein such immoveable property is situated. 
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But, although there is some controversy on the point, the 
better opinion appears to be that the special tutors 
referred to in art. 264 of our Code and in art. 417 of the 
Code Napoleon (pro-tuteurs) must be appointed by the 
court of the minor's domicile,* and not by that of the 
district where the immoveables are situated. Moreover, 
the tutor in Brooke v. Bloomjield was not appointed in 
the district where the property was situated, but in a 
district where the minors had no domicile and no 
property of any kind. 

In a more recent case ^ Mr. Justice Lynch expressed 
the opinion that the Superior Court at Montreal could 
validly appoint a tutor to a minor domiciled in <3alifornia 
for the administration of property in the district of 
Montreal. This was clearly an ohiter dictum^ as the case 
did not turn on that point. In the Court of Review'' 
the judgment was reversed on grounds which do not 
affect the present question, but one of the judges 
(Loranger, J.) incidentally remarked that the appoint- 
ment of the tutor by a court other than that of the 
domicile of the minor was absolutely null, adding that 
this point was indisputable. 

Our jurisprudence on this question is manifestly un- 
satisfactory. It can hardly be maintained that the 
Declarations of the French King, which are admittedly 
and as their preamble shows in derogation of the general 
principles on the subject, can have any application 
beyond the special case for which they were made, i, e., 
that of minors domiciled in France owning property in 

1 Mignaultf Droit Civil Canadien, Vol. 2, p. 171 ; Laurent, Principes 
du Droit Civil, Vol. 4, No. 412. 

2 DonohiLe v. Banque Jacques-Cartier, K.J.Q. 10 S.C. 110, 
3R.J.Q. 11 S.C. 90. 
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the French colonies.^ Even a88uming that these declar- 
ations are still in force here, which seems doubtful, they 
cannot create a general jurisdiction to appoint tutors to 
foreign minors not domiciled in France. If, therefore, 
our courts have no such general jurisdiction, aijd if 
article 264 C. C. does not authorize the appointment of 
tutors by the courts of the district where the immove- 
ables are situated, the only logical and possible solution, 
until this defect is remedied by legislation, would be to 
allow the foreign representatives of the minors to obtain 
the proper authorization at the domicile, whenever 
the courts of that domicile will assume jurisdiction to 
grant it. 



1 See the Declarations of 1721 and 1743, reproduced by MesU, Traits 
des Minorites, Vol. 2, pp. 236 & 269. 



CHAPTER VII. 

CORPORATIONS. 

fore?^^ Our law deals liberally with foreign corporations. Bj 
tiFi'aue^^^icl^ 79 of the Code of Civil Procedure (1897) all 
contact, foreign corporations, duly authorized under any foreign 
law to appear in judicial proceedings, may do so before 
any court in the province. This by implication recog- 
nizes their power to enter into contracts here, and our 
courts have, moreover, expressly recognized the right of 
foreign corporations in this respect.' The following 
statement of the law by Sir W. J. Ritchie, C. J., in an 
appeal from New Brunswick,^ would apply equally to a 
case from this province: "The comity of nations dis- 
tinctly recognizes the right of foreign incorporated 
companies to carry on business and make contracts out- 
side of the country in which they are incorporated, if 
consistent with the purposes of the corporation, and not 
prohibited by its charter, and not inconsistent with the 
local laws of the country in which the business was 
carried on, subject always to the restrictions and bur- 
thens imposed by the laws enforced therein ; for there 
can be no doubt that a state may prohibit foreign cor- 

1 Larocqve v. Franklin County Bank^ 8 L.C.R. 328 ; Connecticut 
& Passumpsic R. R. Co, v. Comstock, 1 R . L . 5»S9. 

2 CancLdian Pacific Ry, Co, v. Westei^n Union Telegraph Co., 17 
S.C.R. 155. 
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porations from transacting any business whatever, or it 
may permit them to do so upon such proper terms and 
conditions as it may prescribe." 

In the case under consideration the Western Union 
Telegraph Company, incorporated in the State of New 
York, had obtained by contract the exclusive right for 
99 years to erect and maintain telegraph lines upon a 
line of railway in the Province of New Brunswick, and 
applied for an injunction to restrain the appellants from 
building a line of telegraph in violation of its exclusive 
right. On6 of the objections urged by the appellants 
was that a foreign corporation cannot invoke the aid of 
the courts in Canada to have an agreement enforced 
giving it a monopoly of a particular business in any 
part of the Dominion. Only one of the judges (Gwynne, 
J.) sustained this pretension, holding that the comity of 
nations does not require the courts of this country to 
enforce in favour of a foreign corporation a contract 
depriving a railway company in Canada of the right to 
permit a domestic corporation, created for the purpose of 
erecting telegraph lines in the Dominion, to erect such 
a line upon its land, and depriving it of the right to 
construct a telegraph line upon its own land. But the 
majority of the court overruled this plea and held that 
the contract was not contrary to public policy or the laws 
of New Brunswick, and that it should be enforced in 
favour of the foreign corporation. 

But the powers of a foreign corporation may be Restrictions 

. T T , , . . . . under 

restricted by the laws governing its own constitution, foreign 
Thus, where an insurance company incorporated under 
the laws of the State of New York was prohibited by its 
charter from making insurance contracts outside of New 
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York, it was held that a contract of insurance made by 
an agent of the company in Montreal with a person 
domiciled there could not be enforced against the com- 
pany. It was argued by the plaintiiF that a foreign 
corporation should not be protected under this clause of 
its charter from a claim made by a person contracting in 
ignorance of this limitation, but the court held that 
there was no law justifying the application of a different, 
rule to a foreign corporation and a Canadian company, 
and that the plaintiff was bound to know the capacity of 
those with whom he contracted, just as in the case of 
married women and minors.^ 
Limitations Affaiu, as thc late Chief Justice of the Supreme Court 

in special o ' r 

cases. points out in the above cited dictum, the powers of a 
foreign corporation to carry on business may be taken 
away altogether, restricted or subjected to burdens and 
conditions by the local laws. For example, a foreign 
bank could not establish an office and carry on the 
business of banking here, and foreign insurance com- 
panies are allowed to carry on their operations only after 
having deposited with the Receiver General of Canada a 
certain amount of securities for the protection of Canadian 
policy holders, and obtained the license required by the 
Insurance Act. 

Foreign As to forcigu railways, they may be operated in Canada 

under the provisions of section 238 of the Canadian 
Railway Act ^, which authorizes the directors of a 
Canadian company to enter into any agreement or ar- 
rangement with any other company, either in Canada or 
elsewhere, " for the regulation and interchange of traffic 



railways. 



1 Redpath v. Sun Mutual Ins. Co., 14 L.C.J . 90. 

2 Stat. Can. 51 Vict. cap. 29. 
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passing to and from the company's railways, and for the 
working of the traffic over the said railways respectively, 
or for either of those objects separately, — and for the 
division and apportionment of tolls, rates and charges in 
respect of such traffic, — and generally in relation to the 
management and working of the railways, or any of 
them, or any part thereof, and of any railway or rail- 
ways in connection therewith, for any term not exceed- 
ing twenty-one years " — subject to the consent of two- 
thirds of the stockholders and also to the approval of the 
Governor-General-in-Council. 

Similar provisions are contained in the provincial rail- 
way act,^ the period of such lease being not more than 
fifty years. 

A foreign railway operating in Canada in virtue of 
such an arrangement would, it seems, enjoy the statutory 
privileges and benefits of the local railway over whose 
road it runs, so as to be protected from liability for in- 
jury to property occurring without negligence in its use 
of the road so leased.^ 

Special provisions are made by section 4764 of the Re- ^*lfnt oV 
vised Statutes of Quebec in the case of corporations, in-P°^®"- 
corporated under the laws of the Imperial Government 
of Great Britain and Ireland, carrying on or desiring to 
carry on business in the province. The Lieutenant-Gov- 
emor-in-Council may, by letters-patent under the Great 
Seal of the Province, grant to such company, and such 
company may thenceforth use, exercise and enjoy, with- 
in the Province, any powers, privileges and rights set 
forth in the letters-patent, for carrying on business, 

1 Rev. Stat. Queb. s. 5207. 

2 Michigan Central By, Co. v. Wealleans, 24 S. C. R. 309. 
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which might be granted to a local company under the 
general act. Before obtaining such letters-patent the 
corporation must deposit in the office of the Provincial 
Secretary a certified copy of the act of parliament, charter 
or other instrument incorporating it. 
Mortmains The general laws of the country respecting mortmains 
and bodies corporate, prohibiting them from acquiring 
immoveable property or property so reputed, without the 
permission of the crown, except for certain purposes only, 
and to a fixed amount and value/ apply to foreign as 
well as to domestic corporations. Thus in Chaudiere 
Gold Mining Co, v. Desbarats ^ the Privy Council held 
that a mining company incorporated under the laws of 
the State of Massachusetts for the purpose of carrying 
on business there and in this province, could not validly 
acquire lands here without the license of the Crown, and 
consequently could not maintain an action for damages 
for eviction against the vendor of their vendor. 

But now, by section 4762 of the Revised Statutes of 
Quebec, every company incorporated or existing in Great 
Britain, in the United States or in Canada, has the right 
to acquire and hold any lands and real estate in this pro- 
vince, for its occupation or the prosecution of its business 
only, any law to the contrary notwithstanding. 
Can foreign In thc casc of the Chaudiere Gold Mining Company 
tS^e^ver abovc referred to the Judicial Committee of the Privy 
greater Couucil cxprcsscd the opinion that a foreign corporation 
domestic could uot bc iu a hiffher or better position than a Quebec 

corpora- , /»■ i? 

tions? corporation would be, whatever might* be the eni'ect of 
article 25 of the Civil Code which gives aliens the right 
to acquire and transmit by gratuitous or onerous title, as 

1 0. C. art. 366. 2 l. R. 5 P. C. 277. 
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well as by succession or by will, all moveable and 
immoveable property in Lower Canada, in the same 
manner as British-born or naturalized subjects, and of 
article 14 of the former Code of Civil Procedure which 
provided as follows : — 

" All foreign corporations or persons, duly authorized 
under any foreign law to appear in judicial proceedings, 
may do so before any court in Lower Canada. 

" Any person who, according to the laws of a foreign 
country, is authorized to represent a person who has died 
or made his will therein, leaving property in Lower 
Canada, may also appear as such in judicial proceedings 
before any court in Lower Canada." ^ 

So in the case of the Connecticut & Passumpsic Sit. Co. 
V. Comstock ^ it was said that a foreign railway company 
could not enter into Canada and make a railway here, 
even if authorized by its charter, because it would be 
what is not permitted to our own subjects unless by 
special charter, and comity does not require us to extend 
to others rights denied to our own citizens. 

It seems doubtful, however, whether such a broad 
statement of the doctrine can be regarded as strictly cor- 
rect. In the particular cases under consideration there 
wa^ abundant reason for refusing to grant greater privi- 
leges to foreign than to domestic corporations. The 
Chaudihre Gold Mining Company's case raised a question 
as to the applicability to foreign corporations of the laws 
respecting mortmain, and this could very properly be 
regarded as controlled by the lex rei sitce. In the other 

1 These articles are now replaced by section 3 of the Naturalization 
Act (Rev. Stat. Can., ch. 113) and by articles 79 and 80 of the Code of 
Civil Procedure (1897), but the nevr law is substantially the same as the 
old. nR. L.603. 
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case, the franchise and privileges of railways were under 
discussion, and this was manifestly a question of public 
policy which must be governed by our law. 

In a recent case^ it has been held by the Superior 
Court that a foreign corporation may exercise in this 
province rights and powers which are denied to domestic 
corporations by our own law. The Trusts Corporation 
was empowered under the law of the Province of 
Ontario to administer the abintestate succession of a per- 
son who died domiciled there, and petitioned for leave to 
continue a suit pending in this province at the time of 
the death ot the de cujus. This application was allowed, 
although under article 365 of our Civil Code a Quebec 
corporation could not, by reason of the disabilities attach- 
ing to its corporate character, act as administrator to a 
succession. 



1 Oreenahields v. Aitken & Bickerdike & Trusts Corporation ot On- 
taHo, R. J. Q. 11 S. C. 137. 



CHAPTER VIII. 

PROPERTY, OWNERSHIP AND ITS MODIFICATIONS. 

Our Civil Code * divides all property into two classes : 
moveable and immoveable property. Although a similar 
distinction is recognized in the legal systems of all civil- 
ized countries, these terms are not everywhere co-exten- 
sive. Some things are reputed immoveable in one coun- 
try and not in another, and there is not always an exact 
correspondence between the things which are called 
moveable in the various codes of modern nations. Thus, 
the terms personalty and realty used by English and 
American lawyers are far from being identical with the 
moveables and immoveables of our code, although they 
are frequently treated as such.^ Again, under our law ^ 
materials arising from the demolition of a building are 
moveable so long as they are not used. Under the law 
of the Netherlands such materials would appear to retain 
their immoveable character.* 

A rule must therefore be found to determine the nature 
of the property in question whenever a conflict of laws 
arises. 



1 Art. 374. 2 Foote, Private Internat. Jurisp. pp. 181, 223. 

3 Civil Code, art. 386. 

4 Laurent, Droit Civil International, Vol. 7, No. 154. 
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Lex fori 
decides as 
to distinc- 
tion or 
nature of 
property. 



Conflict 
between 
real and 
personal 
statute. 



Our code decides the question for our tribunals, when 
they are seized of a controversy of this kind, by enacting 
that whenever the question involved in a case before our 
courts relates to the distinction or nature of property, the 
law of this province must be applied to the solution of 
the difiicult3\* 

The same article contains the general principle as to 
the law which governs each of the two kinds of pro- 
perty : — " The laws of Lower Canada govern the immove- 
able property situate within its limits. Moveable pro- 
perty is governed by the law of the domicile of the 
owner." 

The generality of this rule diminishes its usefulness in 
practice, and in order to understand its scope it is neces- 
sary to examine its application to particular cases. It is 
impossible for the law to consider things absolutely per 
se^ i. e. without reference to persons having rights in or 
to such things, and consaquently it is inevitable that con- 
flicts should arise between the law of persons and the law 
of things — ^between the statut personnel and the statut reel 

The limits within which the latter must be applied in 
this province cannot be precisely indicated, in view of 
the small number of decisions upon the subject, and also 
on account of the difficulty of applying in all cases the 
rules of the old French law. The tendency of the early 
writers was undoubtedly towards an excessive realism, 
against which a reaction has set in. But, on the other 
hand, it must not be forgotten that our code is based on 
the old law, so that it would be equally perilous to fol- 
low on this branch of our subject the guidance of modern 
writers like Savigny, Laurent and Mailher de Chassat, 



1 C. C. art. 6. 
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whose endeavour is to eliminate the statut reel almost al- 
together. We must, therefore, seek to find a middle 
course between these extreme views, and our theory must, 
from the lack of jurisprudence, be of a somewhat tenta- 
tive character. 

At first siffht, the rule expressed in article 6, that the immo^c- 

o ' X' 7 able pro;»- 

laws of Lower Canada govern the immoveable property ®'*y- 
situated within its limits, would seem to justify the ap- 
plication of our law whenever immoveables are concerned 
and to all incidents connected therewith. But such an 
interpretation would be erroneous. We have seen ^ that 
the capacity of persons is governed by the law of their 
domicile, and it is by that law that their capacity must 
be tested even when they sell or otherwise alienate im- 
moveables situated in this province. Under the law of 
England the principle that immoveable property is ex- 
clusively subject to the law of the situation is applied to 
the fullest extent, so that if a person is incapable of trans- 
ferring his immoveable property by the law of the situs^ 
the transfer is invalid, although by the law of his domi- 
cile no such personal incapacity exists. Conversely if he 
has capacity to transfer by the law of the sity^, the transfer 
will be valid although an incapacity may attach to him capacity 
by the law of his domicile.^ It is strange that no case wittr*^^**^ 
seems to have been decided here in which the question 
was squarely raised. Article 6 of our code contains two 
rules which must necessarily come in conflict. One of 
them says that immoveables situated in this province are 
governed by our law, and the other says that the capa- 
city of persons is governed by the law of their domicile . 
As both rules are expressed in absolute terms, one must 

1 Supray pp. 68 sqq. 2 Story, Conflict of Laws, s. 431. Dicey, 
Confl. of Laws, p. 517. 
8 



moveables. 
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yield to the other when a collision arises. Among the 
old authors the question gave rise to much controversy, 
and while many of them appear to have enunciated the 
doctrine that when the statut personnel came in conflict 
with the statut riel the latter must prevail, they often re- 
coil from the application of this theory in particular 
cases. 

The doctrine of the predominance of the personal over 
the real statute in matters of status and capacity is, 
however, supported by eminent writers, such as Fro- 
land/ Bouhier,'-^ and Pothier,'* who hold that the law of 
the domicile respecting capacity follows persons every- 
where and affects their dealings with property wherever 
situated. 

We have already seen ^ that according to the opinion 
of the best authorities the capacity of a married woman 
to hypothecate immoveables to secure her husband's debt 
should depend on the law of her domicile and not on the 
law of the situation of the property. 

On the whole it seems tolerably certain that our courts 
would not hold that questions of general capacity should 
be governed by the law of the situation of the immove- 
able property in regard to which such capacity may be 
exercised, but by the law of the domicile. Greater diffi- 
culty will, however, be experienced in solving questions 
relating to special limitations of the capacity of persons, 
as, for instance, in the case of the prohibition of gifts 
between consorts, which will be fully dealt with in a 
subsequent chapter. In such cases, the motive of the 



1 M6m., Vol. 1, ch. 7, s. 2, p. 156. 

2 Gout, de Bourg., ch. 23, s. 91-96. 

3 Introd. G6n. aux Coutumes, No. 7. * Supra, pp 
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proliibition in the old law may have been rather for the 
preservation of the property in the family than for the 
purpose of creating a personal disability, and conse- 
quently the statute was regarded as territorial rather 
than personal. But while we have unquestionably taken 
this prohibition from the old law, the motive for its pre- 
servation or re-enactment may be very different from that 
which justified its existence in earlier times. For ex- 
ample, the provisions of the old law tending to prevent 
the family possessions from passing into the hands of 
strangers by testamentary dispositions have been swept 
away by the introduction of the unrestricted liherty of 
disposing by will. 

On principle, it does not appear that any distinction 
should be drawn between the general and the special 
capacity of persons in regard to their dealings with im- 
moveables Questions of majority, interdiction, marital 
authorization, capacity for disposing by gift, will, sale, ex- 
change or otherwise, should under article 6 of our code 
be determined by the law of the person's domicile, even 
when they are considered in connection with the aliena- 
tion of immoveables. This is the interpretation put by 
modern commentators upon article 3 of the Code 
Napoleon which, like our own code, provides that im- 
moveable property is governed by the law of its situation. 
M. Brocher thus clearly expresses the doctrine : — " En 
disant que les immeubles sont regis par la loi fran9ai8e, 
notre disposition ne se preoccupe que de Paction directe 
de la loi sur les fonds immobiliers ; Tinfluence qu'ils peu- 
vent recevoir de la volonte individuelle, agissant dans les 
limites de sa propre competence, rentre dans le statut 
personnel ou dans celui des faits juridiques suivant qu'on 
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s'arrSte k la capacity de Tagent ou aux consequences qui 
doivent r^sulter du fait auquel il se livre/ '' 

This is almost a reproduction of the language of Boul- 
lenois, who defined the staiut riel as " une loi qui r^glait 
les biens sans parler de la personne " — " qui affecte di- 
rectement les biens en fixant leur sort, et leur destination 
par une disposition particuli^re et independante de T^tat 
personnel.^ " But Boullenois was too much under the 
influence of the prevailing theory to apply this doctrine 
with consistency, and he accordingly imagined a kind of 
mixed statute (statut personnel-reel) which governed 
special cases not referable to the statut pur rSel. 
Formal Again, thcrc appears to be no good reason for extend- 

deeds con- inff thc appHcatiou of the law of the situation to the 

cerning ° ^5 

immove- formal Validity of deeds transferring or dealing with real 
estate, unless some positive law requires a particular form 
to be observed. In all but these special cases the rule 
locus regit actum enunciated in article 7 of the Civil Code 
would undoubtedly apply, and our courts would recognize 
the formal validity of deeds alienating immoveables 
situated in this province, provided they were executed 
according to the requirements of the place where they 
were made. Thus, in Prunier v. MSnard ^ it was held 
by the Superior Court (Gill, J.) that a deed by which a 
wife renounced her dower on immoveables situated in 
this province was valid inasmuch as it complied with the 
formalities required by the laws of Massachusetts where 
it was made. 

But where, as in the case of conventional hypothecs, 
our code ^ expressly enacts that they must be in authentic 



ables. 



1 Droit International Priv^, Vol. 1, p. 378. 2 Vol. 1, pp. 81, 83. 
3 3 R. de J. 153. * Civil Code, art. 2040, 
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form, or (when they affect lands held in free and common 
soccage) in a certain statutory form/ this requirement 
must be complied with on pain of nullity. Again, the 
laws respecting the registration of real rights prescribe 
certain formalities for giving effect to those rights, and 
in deeds executed abroad these formalities must likewise 
be observed. Thus, articles 2142, 2143 and 2144, enu- 
merate the various recognized methods of authenticating 
memorials of deeds executed abroad so as to enable them 
to be registered against immoveable property in this 
province. Consequently, it has been held that where 
the usufruct of an immoveable in this province had been 
sold by a private writing executed in the State of 
Michigan, and not proved according to the foregoing re- 
quirements of our registry laws, the registration was void 
and inoperative.^ 

There can be no doubt that the lex rei sitoe will govern JiJggations 
in respect of rights and obligations resulting from the gy'ilw o1 
law and connected with immoveable property. Thus the "**'***°'*- 
law of this province must unquestionably be applied in 
all questions regarding the following rights in relation to 
immoveables : — accession, usufruct, use, habitation, real 
servitudes, expropriation, privileges and hypothecs. 

Again, the law of the situation governs customary and 
conventional dower when it consists of immoveables,"^ 

1 Civil Code, art. 2041. 

2 Belanger v. Mann & Simard (11 Q. L. R. 71). The head-note of this 
case is somewhat inisleading, as it makes the court hold that in con- 
tracts disposing of real estate both the lex loci contractus and the lex 
rei aitce must be complied with. The learned judge merely held that 
upon the evidence adduced the title would be valueless according to the 
law of Michigan, but did not state that compliance with that law was 
essential. On the contrary, he appeared to be of opinion that in a sale 
of real rights the law of the situation must be followed. 

8 Civil Code, art. 1442. 
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the prescription of immoveable property,^ the assigment 
of immoveables by bankruptcy,^ and (probably) the de- 
volution of an abintestate succession in so far as immove- 
ables are concerned.'^ 

Although article 6 of the Civil Code deals merely with 
immoveables situated in the province in declaring that 
they are governed by our law, the converse principle 
that foreign immoveables are governed by the law of 
their situation is equally well settled, and our courts 
have frequently declined to give decrees which might 
purport to affect immoveable property situated outside of 
the province. 

Thus, in Skead v. McDonnell,* where in an action in- 
stituted in the Province of Quebec damages were claimed 
for trespass alleged to have been committed upon real 
estate situated in the Province of Ontario, and the Su- 
perior Court had ordered that a division line should be 
established by experts in order to ascertain on which side 
of the line the timber had been cut, the Court of Appeals 
reversed the judgment on the ground that a court in this 
province had no authority to name experts for the pur- 
pose of establishing a boundary line in Ontario. 

In Senauer v. Porter '^ the Superior Court refused to 
entertain an action against defendants residing in this 
province for the cancellation of a lease of real estate in 
the Province of Ontario. 

Again, in Boss v. JRoss,^ where the Superior Court had 
declared a will void as to immoveables situate in Ontario, 
New Brunswick, British Columbia and the United States, 

1 Civil Code. art. 2189. 

2 Macdonald v. Georgian Bay Lumber Co,j 2 S. C. R. 364. 

3 See Chapter IX., infra, * 3 R. C. 42. ^ 7 l. C. J. 42. 
« 2.5 S. C. R. 307. 



PROPERTY, OWNERSHIP, ETC. 119 

the Supreme Court held that this portion of thejudgment 
should be struck out, inasmuch as there was no jurisdic- 
tion in the Quebec courts to deal with such immoveables, 
the question of the validity or invalidity of wills as to 
immoveable property being one exclusively for the forum 
rei sitce.^ 

Two recent decisions of the Supreme Court in appeals 
from the Province of Ontario may also be referred to, as 
the doctrines therein laid down appear to be entirely 
conformable to the principles of our law and would pro- 
bably be applied to cases from Quebec. In Henderson v. 
Bank of Hamilton ^ it was held that an Ontario Court 
will not grant a decree for redemption of a mortgage on 
lands in Manitoba at the suit of a judgment creditor of 
the mortgagor whose judgment being registered in 
Manitoba is by the law of that province a charge upon 
the lands, the judgment creditor and mortgagee both 
having their domicile in Ontario. The following ex- 

1 This does not mean that the formal validity of a will affecting im- 
moveable property depends upon compliance with the law of the situa- 
tion. For example, as to immoveable property situated in this province , 
our courts would recognize the validity and operation of a will made 
according to the law of the place of its execution, in conformity with 
the rule locus regit actum^ even though it might not be made in any of 
the forms known to our law. But it is perfectly correct to say that the 
only court which can authoritatively say whether a will is valid or in- 
valid In regard to immoveable property, is the court of the situation, 
for that is the only forum through which an operative decree can be 
granted, and consequently the only one which should assume to pro- 
nounce a judgment upon the question. 

As Mr. Dicey observes, this rule, whatever be its historical origin, 
is in conformity with the " principle of effectiveness " which forbids a 
court to give judgments which it cannot render effective, or which it 
can render effective only by interfering with the authority of a foreign 
sovereign or the jurisdiction of a foreign court. (Conflict of Laws, p. 
215). 

2 23 S. C. R, 716. 



120 THE CONFLICT OF LAWS. 

tracts from the opinion of the Chief Justice explain very 
clearly the reasons of the judgment : — It is important to 
distinguish between the judgment and the charge or lien 
created by the statute. This is not an action upon the 
judgment but one to enforce the statutory charge. The 
appellant's claim does not in any respect involve relief in 
respect of any personal obligation, either against the 
bank or against Lillico, the judgment debtor. The 
charge created by the statute is exclusively a real right 
affecting the lands, unaccompanied by any personal 
liability, and it creates no equity enforceable in personam 
against any one. When law and equity were admin- 
istered by separate courts, courts of equity held that 
where personal equities existed between parties over 
whom they had jurisdiction, though such equities might 
have reference to lands situate without the jurisdiction, 
they would give relief by a decree operating not directly 
upon the lands but strictly in personam . The well-known 
case of Penn v. Lord Baltimore ^ was a case of this kind, 
and on a similar principle relief was given against a 
defendant within thejurisdiction by decreeing foreclosure 
in default of redemption of mortgages of foreign lands. 
But in all such cases there was some personal obligation 
in the nature of a trust or other equity which the court 
enforced, as it was said, by affecting the conscience of the 
party against whom it decreed relief. This indirect mode 
of affecting lands over which the court could not proper- 
ly have any direct judicial authority was, however, con- 
fined to the class of cases mentioned, and was never ex- 
tended so far as to give direct relief in respect of charges 
on lands by decreeing a sale in the nature of an equitable 

1 2 White & Tudor's L. C. 6, ed. 1047. 
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execution, or the raising of a bare charge such as the 
statute has conferred on the appellant in the present case* 
Such decrees would have been unenforceable in the for- 
eign jurisdiction and might have brought the courts 
decreeing them into collision with the forum within 
whose local jurisdiction the lands were situated. 

It may be said that the relief which the appellant 
seeks and that which has been accorded to him by the 
judgment of the Queen's Bench Division, is a mere 
decree or judgment in personam against the Bank of 
Hamilton. The answer to this, however, is that the 
right of the appellant is one limited to enforcing a direct 
charge on the lands, and that the redemption of the lands 
is merely ancillary to. this, for even if we would hold the 
appellant entitled to judgment we could not allow that 
pronounced by the Court of Queen's Bench to stand un- 
altered. That is a mere partial and fragmentary judg- 
ment, which, if it related to property within the juris- 
diction, would for that reason alone be defective for not 
having gone on to direct ulterior relief by a sale of the 
land. That a judgment if one were pronounced for the 
sale of the lands could not be fully carried out without 
the aid of the courts of the situs is apparent, if we bear 
in mind that Lillico, the judgment debtor, is without 
both jurisdictions, and that the title of a purchaser could 
not be perfected without either a conveyance from him 
or a vesting order which the Manitoba courts alone 
would have jurisdiction to grant and enforce. 

" The tendency of modern decisions has been to de- 
cline jurisdiction with reference to foreign land, and when 
we consider that if the arguments invoked for the present 
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appellant were to prevail we might be asked to uphold a 
judgment of a Quebec court in an hypothecary action 
respecting lands in Ontario, or vice versa a judgment in 
an action in the Ontario courts directing a sale of hy- 
pothecated immoveables in the Province of Quebec, the 
convenience, good sense and sound jurisprudence of the 
rules laid down in the later English authorities, which 
have now culminated in the decision of the House of 
Lords in the case of the British South Africa Co. v. The 
Companhia de Mofambique,^ become at once apparent. 
It is unnecessary to write more fully, as Mr. Justice Osier 
in his very able judgment delivered in the Court of 
Appeal, and which proceeds on the same ratio decidendi 
as the judgment of this court, has luUy expounded the 
principles upon which it must be held that the Ontario 
courts have no jurisdiction to entertain this action." 

In Purdom v. Pavey & Co. ^ the decision was that the 
courts of Ontario cannot entertain an action to set aside a 
mortgage on foreign lands on the ground that it was taken 
in pursuance of a fraudulent scheme to defraud creditors. 

An attempt was made to distinguish between the debt 
itself and the security — the foreign lands — and to main- 
tain the attachment of the debt only, but, as the Chief 
Justice remarked : " It is not at all clear that even if all 
that was asked had been a mere attachment of the debt 
such relief could be given, inasmuch as in that case the 
mortgagor could not be compelled to pay the debt with- 
out having the lands reconveyed to him, and this would 
involve an administration of the law of Oregon by the 
courts here as the sufficiency of such a reconveyance 
would depend altogether on that law." 

1 (1893) A. C. 602. 2 26 S. C. R 412. 
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Moveable property is geoerally said to have no locality, ^^"^^Jj*^® 
which means that it has no fixed situation like immove- 
ables, but may be transported from one place to the 
other. The old jurists accordingly regarded moveables 
as going along with the person, and disregarded their 
accidental situs for the purpose of determining rights re- 
lating to such property. But the old maxim mobilia 
sequuntur personam has been severely criticized by modern 
writers as ambiguous and inconclusive. Our Civil Code ^^^ ^^^^_ 
has reproduced it in article 6 by saying that " moveable erouf®'*" 
property is governed by the law of the domicile of its «°''*''''"' 
owner " — which at least defines the persona of the old 
rule as the owner of the property. But this still leaves 
us without any guiding principle when the very question 
in dispute concerns the ownership of the moveable. If, 
for instance, a Frenchman and a German are litigating 
here as to the ownership of moveables in this province, 
the regula regulans is wanting, for the domicile of the 
owner, which is to furnish the rule of law applicable to 
the case, cannot be ascertained until the court has dis- 
covered who is the owner. 

When the controversy is as to the possession of the Lex fori 

moveable, or a privileffe thereon, article 6 of our code questions 

^ ^ , , of posses- 

provides a rule by enacting that our law is applied when- ^'^Af^'^g 

ever the question involved relates to privileges, rights of 

lien and contestations as to possession. 

But sometimes the local situation of moveable property Lex suus 

determines the application of the law in relation thereto, applied. 

Thus, the forms of transfer of bank stock or funds are 

usually regulated by special laws, and the transfer of 

British ships is governed by the Merchant Shipping Act.^ 

1 See Chapter XI, infra. 
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Again, the liability of moveable property to succession 
duty may depend on its local situation under the terms 
of statutes imposing such duties.* Or again, the actual 
situs of moveable property may confer jurisdiction on our 
courts either in rem or in personam.^ 

But in most cases it will be found that rights and 
obligations in relation to moveables flow from contracts, 
and consequently depend upon the law of contracts. 

1 See Chapter IX, infra. « See Chapter XVII, infra. 
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CHAPTER IX. 

ABINTESTATE SUCCESSION. 

Three theories have been advanced as to the law which Different 

theories 

should govern an abintestate succession. ?eguiiti^g 

1. According to the first and earliest view, which olawn"*^'' 
involved the application of the strict principle of territo- 
riality, succession to all property whether moveable or 
immoveable was subject to the law or its local situation. 
The maxim was : Quot territorial tot hmreditates. 

2. By a second theory, which has received the appro- 
val of a number of the recent speculative writers, the law 
of the last domicile of the de cujus governs the whole of 
his succession whether moveable or immoveable. This 
theory considers positive laws as to succession to be 
personal statutes, and rests on the presumed intention of 
the deceased to have his property distributed, in the 
absence of express testamentary provisions, according to 
the law of his domicile. It would be unnatural, it is 
urged, to suppose that the deceased desired the different 
parts of his estate to be distributed according to different 
rules. Although this doctrine is supported rather by 
theoretical writers than by positive law, it appears to 
have been gaining ground in the jurisprudence of Ger- 
many, and it has been embodied in an article of the 
Italian Code. 
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3. The third system holds an intermediate position 
between the other two, by referring the devolution of the 
moveable part of the estate to the law of the domicile, 
and that of the immoveables to the law of their situation. 
This theory has been adopted by the jurisprudence of 
France, England and the United States. 
Doctrine of At first sight, our Civil Code might be interpreted as 
establishing the second or personal system, for article 699 
enacts that : "The law, in regulating a succession, con- 
siders neither the origin nor the nature of the prop- 
erty composing it. The whole forms but one inherit- 
ance which is transmitted and divided according to 
uniform rules, or the dispositions made by the proprietor." 
And article 600 enacts that : " The place where a succes- 
sion devolves is determined by the domicile." But a 
perusal of the observations of the Codifiers on article 599, 
which was given as new law, shows that they merely had 
in view the establishment of uniformity in the devolution 
of successions which opened in this province. Under our 
law before the code, which, upon this subject, was de- 
rived from the Custom of Paris, complicated distinctions 
were made between diffierent kinds of property, each 
kind having its particular heir. The codifiers enumerate 
twelve different sorts of property, which gave rise to as 
many systems in regard to succession, and their report 
recommends that these distinctions should be set aside, 
and that all kinds of property (moveables, immoveables, 
propreSy acquests, jrropres paternal and maternal, propres 
nascent and ancient, &c.) should form together but one 
inheritance, which is transmitted and divided according 
to uniform rules and amongst the same heirs. It was, 
therefore, not with the view of settling a question of 
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private international law that the codifiers suggested the 
article which was enacted by the legislature, but simply 
in order to remedy the confusion existing in the local 
rules for the distribution of estates. Moreover, the Code 
!N'apoleon, which has furnished the codifiers with the 
leading principles of the amendments to our law on this 
subject, contains two articles similar to the above cited 
provisions of our code. Article 732 C. N. says : " La 
loi ne considfere ni la nature ni Porigine des biens pour 
en regler la succession." And article 110 C. N. says : 
" Le lieu oil la succession s'ouvrira sera determine par le 
domicile." And yet the courts in France have invari- 
ably held that the distribution of an abintestate succes- 
sion must, as regards immoveables situated in France, be 
entirely regulated by the French law, and as to move- 
ables by the law of the domicile of the .deceased.^ As 
M. Demangeat observes,^ even Savigny, who is the most 
distinguished advocate of the personal theory, makes 
concessions which go very far towards destroying the 
practical utility of the rule. For in regard to laws regu- 
lating primogeniture, the exclusion of daughters so long 
as sons exist, substitutions, and all similar enactments 
having a political purpose, Savigny admits^ that they 
must be considered as real statutes embracing all pro- 
perties situated in the country, without regard to the 
domicile of the owner. 

It seems probable, therefore, that our courts would 
apply to the devolution of abintestate successions the 
principle enunciated in article 6 of our code, f.a., im- 
moveables are governed by the law of the situation, and 
moveables by that of the owner's domicile. 

A Demangeat sur Foelix, Vol. 1, p. 130, and arrets there cited. 
2 Ibid, p. 131. 3 Private International Law, pp. 278-80! 
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But the rule as to moveables would probably have to 
be stated with the qualification that when there are no 
persons entitled to succeed under the law of the domi- 
cile to moveables locally situated here, and the succes- 
sion would by that law fall to the sovereign, such move- 
ables will fall to the crown in this country, and not to 
the foreign sovereign. Such, at least, is the jurispru- 
dence of the courts in France,* and the case would prob- 
ably give rise to the application of that part of article 6 
of our code which provides that the law of this province 
governs whenever the question involved relates to the 
rights of the crown. It is not inconsistent with the 
doctrine that moveable property is subject to the law of 
the owner's domicile to say that, when such property is 
without an owner, it belongs to the sovereign of the 
country in which it has been placed by the owner, 
status and When a succession opens in a foreign country an ad- 
foreign ministrator duly appointed under the laws of that country 

adminis- ■, , , , . , . 

trators. ipy^iu fec allowcd to admmistcr the succession in this pro- 
vince, and the heirs-at-law have no right, adversely to 
him, to obtain payment of any sums due to the deceased 
in this province.^ And, by article 80 of the Code of 
Civil Procedure, " any person who, according to the laws 
of a foreign country, is authorized to represent a person 
who has died or made his will therein, leaving property 
in Lower Canada, may also appear as such in judicial 
proceedings before any court in Lower Canada. ** " It 

1 Demangeat sur Fcelix, Vol. L, p. 130. 

2 Breault v. Wadleigh, R. J. Q. 6 S. C. 79. 

3 This article is curiously worded. It is difficult to understand why 
the accidental circumstance of a man dying or making his will abroad 
should give a foreign court jurisdiction to deal with his estate or 
to appoint an administrator. Upon principle the recognition 
of the appointment of an administrator should depend on its being 
made by the court of the place where the succession opens. 
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has even been held in a recent ease ^ that although under 
our law corporations cannot, in consequence of the dis- 
abilities arising from their corporate character, be en- 
trusted with the execution of wills or any other adminis- 
tration which necessitates the taking of an oath, or im- 
poses personal responsibility,'^ a foreign corporation duly 
empowered under the law of the Province of Ontario, 
where the succession devolved, to administer the estate 
of the deceased, may appear in our courts in that eapa* 
city to continue in the place and stead of the deceased 
proceedings pending here at the time of his death. 

In the case oi Equitable Life Assurance Co. v Perrault^^ 
decided in 1882, the Court of Appeal went still further 
in the direction of recognizing the authority and powers 
of a foreign administration. The deceased was domiciled 
and died intestate in this province, and the representa- 
tive of a creditor here sued the insurance company to 
recover the amount of an insurance policy on the life of 
the deceased. The company pleaded that they had paid 
the amount to the administrator duly appointed to the 
estate of the deceased under the laws of New York, in 
compliance with a judgment of the Superior Court of 
that state ordering the payment, and this plea was held 
by the court of first instance to be a good defence to the 
action in this province. The majority of the Court of 
Appeal confirmed the judgment and adopted the doctrine 
laid down in the following passage from Story * which 
was cited in their opinion : — " Where there are difterent 
administrations granted in different countries, that is 



1 Oreenshields v. Aitken & Bickerdike & Tiraata Corporation of 
Ontario, R. J. Q. 11 S. C. 137. 

2 Civil Code, art. 365. 3 26 L. C. J. 382. « Conflict of Laws, s. 518. 
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deemed the principal or primary administration which is 
granted in the country of the domicile of the deceased 
party ; for the final distribution of his effects among his 
heirs or distributees is to be decided by the law of the 
domicile. Hence any other administration which is 
granted in any other country is treated as in its nature 
auxiliary merely, and is as we have seen generally held 
subordinate to the original administration. But each 
administration is nevertheless so far independent of the 
others, that property received under one cannot be sued 
for under another, although it may at the moment be 
locally situate within the jurisdiction of the latter. Thus 
if property is received by a foreign executor or adminis- 
trator abroad, and it is afterwards remitted here, an exe- 
cutor or administrator appointed here could not assert a 
claim to it here either against the person in whose hands 
it might happen to be, or against the foreign executor or 
administrator. The only mode of reaching it if necessary 
for the purposes of due administration in the foreign 
country would be to require its transmission or distribu- 
tion after all the claims against the foreign administra- 
tion had been duly ascertained and settled." 

But although the above holdings show the tendency 
of our recent jurisprudeuce, our courts have not always 
recognized the application of these principles. Thus, in 
1859, the Court of Appeal seems to have been of opinion 
that letters of administration proceeding from a court 
of Probate in the State of Michigan could not extend 
beyond the territorial limits of the state wherein the 
administration was granted, and were therefore insuffi- 
cient to support the claim of the administrators to repre- 
sent the estate of the deceased before the courts in 
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Canada.^ This case, however, was decided before the 
enactment of the Code of Civil Procedure, which, by 
article 80, clearly recognizes the extra-territorial author- 
ity of a foreign administration. 

Moreover, the doctrine of the Court of Appeal — ^that 
because the foreign letters of administration did not on 
their face purport to extend the authority of the admin- 
istrators beyond the limits of the State of Michigan, 
such administration could have no extra-territorial effect 
*' upon the principles of international law " — does not 
appear to be tenable. Foreign letters of administration 
do not expressly purport to extend beyond the limits of 
the state granting them, nor do foreign tutorships pur- 
port to confer powers exercisable beyond the limits of the 
jurisdiction 6( the court from which they are obtained. 
But the ground upon which our law recognizes' the 
status and powers of foreign administrators and tutors is 
that they enjoy that status and exercise those powers 
within the foreign state, and because, as a rule, our 
courts would have no jurisdiction to make such appoint- 
ments. In a recent case concerning the right of a foreign 
receiver to sue in this province, it was contended that 
the plaintiff's appointment came from the Chancellor of 
the State of New Jersey, and that the powers of such 
receiver were only co-extensive with the jurisdiction of 
the court making his appointment, and did not reach 
property situated beyond the confines of the state. But 
this pretension was rejected in the Superior Court by 
Mr. Justice Davidson, who justly observed that "the 
effect of foreign laws, beyond their own jurisdiction, de- 
pends largely, if not wholly, upon the comity or law of the 

1 Cote V. Morrison, 9 L. C. R. 424. 
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state in which their application is invoked^ ^ This remark 
may be applied with equal force to the case of an admin- 
istrator of a foreign succession. It is not because a 
foreign law might assume to extend his powers into this 
province that our courts would recognize his authority, 
but because our own law allows him to exercise here the 
powers that he possesses abroad. 
Vacant When a person domiciled abroad dies leaving property 

succeesionB. * . . 

in this province, and no one appears to claim the succession 
and the heirs are unknown, the succession will be deemed 
vacant, and a curator to such vacant succession will be 
appointed by our courts on the demand of a creditor.^ 
sncceBBion Dutics may be imposed by the state upon the trans- 
mission of all property locally .situated within its limits 
without unduly departing from the principles of our law 
on the subject, for this is also a right of the crown which 
must be governed by the local law. The liability to 
taxation of moveable property forming part of a succes- 
sion which opens in a foreign country depends, of course, 
on the construction to be put upon legislative enactments 
imposing taxes upon successions. Our own statute (Q« 
65-6 Vict., cap. 17, s. 1 ; adding section 11916 to the* Re- 
vised Statutes of Quebec) enacts that : — " All transmis- 
sions, owing to death, of the property in usufruct, or en- 
joyment of, moveable and immoveable property in the 
province shall be liable to the following taxes calculated 
upon the net value of the property transmitted, &c.^" 

1 Young V, Consumers* Cordage Co., B. J. Q. 9 S. C. 471. The judg- 
ment of the Superior Court was subsequently reversed by the Court of 
Appeals, but upon different grounds (R. J. Q. 7 Q. B. 67). 

* Dechesne v. Beaulieu, R. J. Q. 6 S. C. 8. 

3 The punctuation is given above as in the authorized edition of the 
statutes, but obviously the comma should be placed before instead of 
after the word " usufruct." 
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This language would seem to indicate an intention to 
tax all property locally found within the province, 
whether the succession opens here or abroad.' 

^ In Mr. Dicey's Conflict of Laws, p. 785, an interesting discussion 
will be found upon the incidence of the different death duties imposed 
by various acts of parliament. 



CHAPTER X. 

WILIiS AND GIFTS. 

Our code recognizes three forms of wills. They may 
be made : 

1. In notarial or authentic form ; 

2. In the form required for holograph wills ; 

3* In writing and in the presence of witnesses, in the 
form derived from the laws of England.^ 

As a consequence of these facilities offered by our law 

to testators, it is obvious that conflicts are less likely to 

occur in regard to wills made in the province than with 

respect to those made in countries where less latitude is 

given as to the forms to be employed in testamentary 

dispositions. 

Locua The formal validity of a will is governed by the rule 

lltum. laid down in article 7 of the Civil Code : — " Acts and 

deeds made and passed out of Lower Canada are valid, if 

made according to the forms required by the law of the 

country where they were passed or made." This, as we 

have already seen, is merely a re-statement of the old 

maxim of the consuetudinary law : Locus regit actum. 

Is the rule A Considerable difference of opinion exists between 

or permis- writcrs ou Private International Law as to whether the 

rule Locus regit actum is imperative or merely permissive. 

1 Civil Code, art. 842. 



Bive ? 
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For example, must a testator, who is temporarily in a 
foreign country, follow on pain of nullity the forms 
of that country, or does the rule simply give him the op- 
tion of adopting the formalities of that country or those 
of his own ? Nearly all modern writers are agreed that, 
on principle, the rule ought to be regarded as permissive 
and not as imperative, but it is a more difficult matter to 
determine whether the rule was imperative in France 
under the old law, or, indeed, after the enactment of the 
Code Napoleon, and whether article 7 of our Code which 
says that " Acts and deeds made and passed out of Lower 
Canada are valid, if made according to the forms required 
by the law of the country where they were made or 
passed " — implies that acts and deeds are invalid if not so 
made.^ 

In the recent case of Hoss v. Hoss - the Supreme Court 
of Canada has held that the rule Locus regit actum was 
not before the enactment of the Civil Code (nor since 
under the code itself, art. 7) imperative, but permissive 
only. The question was as to the validity of a holograph 
will made in transitu in New York by a person domiciled 
in Quebec, that form being one of those provided by the 
law of his domicile for making wills, but not known to 
the law of New York. The judgment was not, however, 
unanimous, that view being taken by the Chief Justice 
(Sir Henry Strong), Sedgwick and King, JJ., while the 
two judges from this province (Fournierand Taschereau, 

^Savigny, Priv. Int. Law, pp. 324-5. Bar, Priv. Int. Law, p. 274. 
Brocher, Droit Int. Priv^, Vol. 1, pp. 132 sqq. Laurent, Droit Civil 
Int., Vol. 2, Nos. 245 sqq. Fcdix, Droit Int. Priv6, Vol. 1, No. 83« 
Fwre, Droit Int. Prive, Nos. 320, 406. Aulyry & Rau, Droit Civil, 
Vol. 1, p. 112. Rolin, Droit Int. Prive, Vol. 1, pp. 361 sqq., Vol. 2, pp. 
404 sqq. 

2R. J. Q. 2 Q. B. 413; 25 S. C. R. 307. 
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JJ.) agreed with the five judges of the Court of Appeals 
in regarding the rule as imperative. In view of this 
conflict of opinion, and of the unanimity of all the Que- 
bec judges in our two appellate tribunals, the controversy 
can hardly be regarded as definitively settled until the 
question is decided by the Privy Council, but until that 
tribunal is called upon to adjudicate on the point, the 
law must be considered to be as laid down by the 
Supreme Court. Whatever may be the ultimate inter- 
pretation of article 7 of our Code and of the old law from 
which it is derived, there can be no two opinions as to the 
desirability on grounds of justice and expediency, of 
considering the rule locus regit actum as permissive or 
facultative. As the Chief Justice of the Supreme Court 
said in delivering his judgment in the above case : " To 
hold it to be imperative would be harsh and unreason- 
able, entirely at variance with the policy of the law of 
Lower Canada since the Quebec Act, 1774, which favours 
the exercise of testamentary power instead of discourag- 
ing it, as was the policy of the old law of France, and 
most arbitrary in making the sufficient execution of 
a will depend upon the locality of a testator who, whilst 
in transitu, makes his will according to the law and forms 
of his own domicile. Viewed as permissive only the rule 
locus regit actum is, on the other hand, most beneficent 
and reasonable since it enables a testator who wishes to 
make an authentic will to avail himself of the notaries 
and public officers of a foreign country through which he 
may be passing at a time when he would not be able to 
avail himself of the instrumentality of the notaries and 
public officers of his own domicile." 

It is further provided by article 849 of the Civil Code 
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that wills made in Lower Canada or elsewhere by military wiiia of 

• , military 

men in active service out of ffarrison, or by mariners ^n®*^.***** 

o 7 •/ manners. 

during voyages, on board ship or in hospital, which 
would be valid in England as regards their form, are 
likewise valid in Lower Canada. 

The capacity of a testator to make a will is determined capacity 

^ *^ , , , , . of testator. 

by the law of his domicile at the time of the execution of 
the will. This follows from the joint operation of articles 
6 and 835 of the Civil Code. The former of these articles 
makes the capacity of persons depend on their domicile, 
and the latter enacts that the capacity of the testator is 
considered relatively to the time of making his will. 
This being the case, no change of capacity resulting from 
a change of domicile could affect the validity of a will 
made in the old domicile.' We have already seen ^ that 
in considering the capacity of a person to dispose of his 
property no distinction should be made between disposi- 
tions of moveable and those of immoveable property, and 
it seems certain, though the point does not appear to 
have been expressly decided, that the same rule would be 
applied by our courts to questions of capacity in regard to 
testamentary dispositions. Thus a person domiciled in a 
country where minority lasts until the age of 24 (as in 
Prussia) could not at the age of 22 dispose by will of im- 
moveables in this province, and conversely a person 
domiciled in the State of California, where testamentary 
capacity is attained at the age of 18, could at the age of 
20 validly bequeath immoveable property situated here. 

It is more difficult to decide as to the law which must capacity 

of legatee. 

regulate the capacity of a person to take under a will, 

^Baurjon, Tit. 2, ch. 4, sect. 2, Nos. 11-14 (Ed. 1770, v. 1, p. 114.) 
^ Supra f pp. 113 sqq. 
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and the^question does not seem to have presented itself 
for decision in this province. Some writers are in favour 
of applying the personal law of the legatee at the time 
of the testator's death, on the ground that it is simply a 
matter concerning the capacity of the beneficiary.* 
But, as Bar points out very forcibly,^ the law, in declar 
ing a person to be "incapable" to succeed, means that 
this person shall not be the successor, although all other 
conditions necessary to his taking may be present. Con- 
sequently, the law which governs the devolution of the 
succession cannot commit the decision of this point to 
any other law. If this doctrine should commend itself 
to our courts, the capacity of a legatee would probably 
depend on the law of the situation as regards immove- 
ables, and on the law of the domicile of the testator at 
the time of his death in so far as moveable property is 
concerned. 
Intrinsic Thc iutriusic validity of a will, i. e., questions as to 
ofwiu. the proportion of his estate of which a testator may dis- 
pose, the validity of a clause excluding legatees who 
might contest the will, &c., would, it seems, depend on 
the law of the testator's domicile at the time of his 
death. No precedents are to be found in our jurispru- 
dence, but there is a general consensus of opinion upon 
this point.^ But the validity of substitutions of im- 
moveables, or of their establishment beyond a certain 
number of degrees, would doubtless be governed by the 
law of the situation, inasmuch as these are matters of 
public policy. 

1 Savigny, Priv. Int. Law, p. 388 ; Laurent^ Droit Civ. Int., vol. 6, 
Nos. 203 sqq. 

2 Priv. Int. Law, p. 808. See also Rolin, Droit Int. Priv^, vol. 2, p. 363. 

3 Fcelix,Yo\, 1, p. 242, s. 117. Dicey, Conflict of Laws, p. 699. Savignyy 
Private International Law, p. 283. 
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Ab to the construction or interpretation of wills it^^^^J"®" 
seems almost impossible to lay down any fixed rule. Id °^ ^»^^* 
the attempt to do so the leading authorities on Private 
International Law display the greatest diversity of opin- 
ion. The domicile of origin, the domicile at the time of 
the making of the will, the domicile at the time of the 
testator's death, the place where the will was executed, 
the country of the testator's nationality, the place of the 
situation of the property — each of these has been sug- 
gested as furnishing the law or custom according to 
which the will should be construed.^ 

Probably the truth of the matter is to be found in . the 
following passage. from Boullenois: — "Dans les testa- 
ments, il n'est presque pas possible de se determiner au- 
treinent que par les circon stances. La volonte du testa- 
teur est toujours sujette a interpretation : cette inter- 
pretation se prend suivant les circonstances, tant6t de la 
loi du domicile, tantfit de celle du lieu ou le testament a 
ete fait, quelquefois, encore, des termes du testament, et 
c'est ce qui fait I'incertitude du jurisconsulte." ^ 

Two cases arising in this province and finally decided 
by the Privy Council, have some bearing on the question 
under consideration. 

In Martin v. Lee ^ a will had been made in the 
English language in Lower Canada by a person there 
domiciled, and the question was as to whether the word 
" children " used by the testatrix might be interpreted to 
include grandchildren and even more remote descendants, 

1 Pandectea Franqaiaes, Vo. Donations & Testaments, Nos. 15007. 
15016. Savigny, Priv. Int. Law, p. 283. Fctlix, Vol. 1, pp. 239-42, Nos. 
115-117. Dicey, Conflict of Laws, p. 695. Boullenois, Vol. 2, pp. 503 sqq. 
Laurent, Droit Civil International, Vol. 6, No. 304. 

2 Loc. cit 8 14 Moo. P. C. 142. 
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according to the extensive Bignification given to the word 
" enfants " in the old French law. Upon the construc- 
tion of the will taken as a whole, their Lordships held 
that the testatrix was referring to her own children only, 
but they also threw out the following suggestion, without 
giving any opinion upon the point : — " It may well be 
that this will having been written in the English lan- 
guage, the proper mode of dealing with the case may 
have been for the courts in Canada to ascertain what, 
according to the English law, was the meaning of the 
word " children ." as used in the will, the law of the 
domicile, according to which the case must, of course, be 
decided, resorting to the foreign law or language for the 
purpose of deciding the meaning of the words used in 
the will. This, however, is a question of great impor- 
tance, more especially having regard to the number of 
foreigners domiciled in this country, and of Englishmen 
domiciled abroad, who may prepare their wills in their 
native languages ; and their Lordships are anxious to be 
understood as having given no opinion upon this point, 
which was not, indeed, fully argued." 

In the case of J!f(?6ri66on V. Abbott^ the testator had 
conferred on his son a power of dividing the capital of 
his estate among his children at his death in such pro- 
portion as the said son should decide by his will. The 
question was whether this power had been validly exer- 
cised by a division among four of the children to the en- 
tire exclusion of the fifth. The Appellant, relying on 
the above quoted obiter dictum in Martin v. Lee, contended 
that, as the will was in the English language and couched 
in English legal phraseology, our courts should have 

1 L. R. 10 Ap. Ca. 653 ; 8 L. N. 267. 
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considered the meaning and effect of that phraseology 
in the English language and law at the date of the will, 
and that the language of the will would, by the law of 
England as it then stood, have given no right to exclude 
any of the children but only to direct the proportions in 
which they would share. Upon this part of the case their 
Lordships said : — " The question whether John could ex- 
clude any one of his children from a share must, in their 
Lordships' opinion, be decided according to the law of 
Lower Canada, and not according to the English law. 
They do not understand the case of Martin v. Lee as de- 
ciding that a will executed in Lower Canada by a person 
domiciled in Lower Canada, if written in English, must 
be interpreted with regard either to moveable or im- 
moveable property in Lower Canada according to the 
rules of English law, and have the same effect given to 
the phraseology as if that phraseology had been con- 
tained in a will executed in England by a person domi- 
ciled in England, or relating to land or other property in 
England. All that they understand that case to decide 
is that the word '' children," used as it was in the will 
then to be interpreted, was not intended to have the 
more extensive meaning which may sometimes be given 
to the word '* enfants " in the old French law. Lord 
Justice Turner, at p. 154, said, ''The true question 
therefore in thii case is not whether the word ' enfants ' 
may include grandchildren and even more remote des- 
cendants, but whether upon the true construction of this 
will it was intended to include them." See also remarks 
at pp. 154 and 155. 

It could never have been intended by their Lordships 
to lay down a rule of construction which might render 
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it necessary to apply the rule in Shelley's case to a con- 
veyance or devise written in the English language of 
lands in Lower Canada to a man for life, with a substi- 
tution in favour of his heirs upon his death." 

The application of the rule locus regit actum in regard 
to donations is recognized by article 776 of the Civil 
Code, which enacts that gifts inter vivos (except of move- 
ables accompanied by delivery) must under pain of nullity 
be executed in notarial form, but that gifts validly made 
out of Lower Canada need not be in notarial form. 
Although the decision of the Supreme Court in Hoss v. 
Boss ^ was given in regard to a will, it may be regarded as 
probable that the rule would be held by that tribunal to be 
permissive and not imperative in the case of donations 
also, for the opinion of the majority of the court holds 
that article 7 of the , Civil Code, which would clearly in- 
clude donations as well as wills, is permissive. Accord- 
ingly a donation would be valid as to form if the donor 
complied with the requirements of the place where it was 
made, or those of his domicile. 

The capacity of the donor to make a gift inter vivos de- 
pends on the law of his domicile. This is a necessary 
consequence of the rule laid down in article 6 of the Civil 
Code. 

As to the donee, it seems that his capacity to receive 
should depend on the law of his domicile.^ There 
appears to be no good reason for assimilating donations 
to testaments, as M. Brocher does,^ so as to make the 
capacity of the beneficiary depend on the law which 
regulates the succession of the person who confers the 

1 25 S. C. R. 307. 

2 LaurentyBroit Civ. Int. Vol. 6, Noa. 203 sqq. 

3 Droit Int. Priv6, Vol. 2, pp. 13 sqq. 
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benefit. For there is no direct relation between succes- 
sions and donations in this respect. But it has been urged 
T^ith some force that the disposition which renders a child 
not born viable incapable of receiving a donation is one 
of those prohibitive laws which does not depend on the 
will of the parties, and which is enacted for the purpose 
of restricting the donor's liberty of disposing.* On the 
whole, however, it seems more probable that our courts 
would make the capacity of receiving depend on the do- 
micile of the donee. 

The rules for the interpretation of a donation are con.interpre- 
tained in the provisions of article 8 of the Civil Code : — donations. 
" Deeds are construed according to the laws of the coun- 
try where they were. passed, unless there is some law 
to the contrary, or the parties have agreed otherwise, or 
by the nature of the deed or from other circumstances, it 
appears that the intention of the parties was to be gov- 
erned by the law of another place ; in any of which cases, 
efiect is given to such law, or such intention expressed or 
presumed." 

An illustration of this rule of construction is to be 
found in the case of Lacoste v. Lesage.^ 

The question was whether certain sums of money 
received by a wife under a deed of donation became an 
asset of the community or remained the property of the 
wife. The deed of donation contained no express con- 
dition that these sums should be the private property of 
the wife, but as it was made in Havana by persons 
domiciled there, and as under the Spanish laws in force 
there no community exists between consorts in regard 

1 Rolin, Droit Int. Priv^, Vol. 2, pp. 366-7. 
3 R. J. Q. 7 S. C. 435. 
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to property acquired by gift, the court held that the 
donors must be presumed to have made the donation 
conformably to the Spanish law, and to have intended 
to exclude from the community the sums so given. 

be°tw*eT* Among the most difficult complications arising from 
the conflict of laws in regard to gifts are those which 
relate to donations between consorts during the mar- 
riage, but these will be more conveniently treated in the 
chapter on marriage covenants. 

ftTfnSS*-'' -^ considerable difference of opinion exists among the 
authors as to the law which should govern the revoca- 
tion of a gift on the ground of ingratitude, and our 
courts have not yet given any decision on the subject. 
The best view appears to be that which assimilates the 
right of revocation to a tacit resolutive clause existing 
in the donation, just as if the donor had made and the 
donee had accepted the donation under the condition 
that it should be recalled in case of ingratitude. In such 
case the court would doubtless presume that the parties 
intended to be governed by the law of the domicile of 
the donor at the time of the gift, and the right of revo- 
cation would be unaffected by a subsequent change of 
domicile, by the situation of the property, or by the 
place where the acts of ingratitude occurred.' 

1 Bar, Private International Law, p, 633. Laurent, Droit Civil 
International, Vol. 6, Nos. 289 sqq. Savigny, Private International 
Law, p. 376. 



CHAPTER XL 

CONTRACTS. 

The formal validity of a contract is governed by the Formal 
rule laid down in article 7 of the Civil Code, L e, contracts contra.ft.*^ 
made outside of the province are valid if they comply 
with the requirements of the place where they are made. 
And as the rule Locus regit actum reproduced in this 
article has been held by the Supreme Court of Canada to 
be permissive merely, and not imperative, ^ it would fol- 
low that the parties may also employ the form recognized 
by the law of their domicile. The application of this 
principle is easy enough when both parties have the same 
domicile, but are we to conclude that if they have differ- 
ent domiciles they have the option of following the forms 
of either ? For instance, would marriage covenants be- 
tween persons, one of whom was domiciled in Quebec and 
the other in Ontario, be validly executed here either in 
the authentic form required by our law or under private 
signature as required by the law of Ontario ? The doc- 
trine laid down by the Supreme Court as to the permis- 
fiive or facultative nature or the rule Locus regit actum, 
although enunciated in general terms, was applied to the 
case of a will, and it may be doubted whether it would be 
extended to the case of a contract when the parties have 

1 R088 V. B088, 25 S. C. R. 307. 

10 
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different domiciles. In England, where the lex loci con- 
tractus governs the formal validity of the contract, the 
courts have always held that no contract is valid which 
is not made in accordance with the local form, ^ and the 
jurisprudence in France appears to be in the same sense, 
although some theoretical writers are in favour of allow- 
ing the validity of a contract made either according to the 
lex loci or to the personal law of the parties.^ 

In the case of Furniss v. Larocque'"^ which was, it is 
true, decided before the Supreme Court had put the 
above interpretation on article 7 C. C, the Superior 
Court at Montreal held that a contract of partnership 
entered into at Bordeaux, France, between two persons 
domiciled in this province, was null and void for non- 
compliance with the formalities of the French law in 
regard to the formation of such contracts, and an action 
'pro socio brought here by one of the alleged partners 
against the other was dismissed. 

Most of the ordinary contracts are not subjected to 
any particular form, and consequently the question of 
the formal validity of contracts arises only in cases in 
which the local law requires a special form for a par- 
ticular kind of contract. For instance, the Bank Act 
(53 Vict., cap. 31, sec. 20) provides that the shares of the 
bank shall be assignable and transferable according to 
such form as the directors prescribe, and similar pro- 
visions are found in the Federal and Provincial acts for 
the incorporation of joint-stock companies and in many 
private charters. Transfers of this kind must neces- 



1 Dicey, Conflict of Laws, p. 549. 

2 Rolin, Droit Int. Priv6, Vol. 1, pp. 363-7. 

3 M. L. R. 2 S. C. 405. 
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«arily be recorded in uniform manner in the books of a 
corporation, and consequently the law requires compli- 
ance with the form prescribed by the corporation. 
Again, transfers of British ships can only be made in the 
forni required by the Merchant Shipping Act, and 
transfers of inland vessels in conformity with the pro- 
visions of the act respecting the navigation of inland 
waters. 

Another exception to the general rule is found in 
contracts concerning immoveable property. These must 
often conform to the law of the situation, when some 
positive law requires a particular form to be observed. 
Thus by art. 2040 C. 0. conventional hypothecs must be 
in authentic form, or (when they aifect lands held in free 
and common soccage) in a certain statutory form (art. 
2041). 

The capacity of each of the parties to the contract capacity 
depends on the law of his domicile.^ t^Lte? 

In England and in the United States there is a ten- 
dency to regard contractual capacity in ordinary mercan- 
tile contracts as dependent, not on the law of the domi- 
cile, but on that of the place where the contract is made.^ 
But our courts make no distinction in this respect 
between mercantile and other contracts. Thus, although 
under our law a minor engaged in trade, is deemed to 
be of age for all the purposes of his trade, a minor domi- 
ciled in a country whose law gives no recourse against 
such minor, cannot validly oblige himself in this province 
in the course of his trade.^ 



^ Civil Code, art. 6. 

* Dicey, Conflict of Laws, p. 547. Story, Conflict of Laws, No. 82. 

3 Jones V. Dickinson, R. J. Q. 7 S. C. 313. 
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totiSJof" ^^^ rules for the interpretation of contracts are con- 
contracts. ^q^j^q^ '^^ article 8 of the Civil Cod.e, which provides that 
"Deeds are construed according to the laws of the 
country where they were passed, unless there is some 
law to the contrary, or the parties have agreed other- 
wise, or by the nature of the deed or from other circum- 
stances, it appears that the intention of the parties was 
to be governed by the law of another place ; in any of 
which cases, eifect is given to such intention expressed 
or presumed." 

The language of this article, it will be observed, gives 
the court the greatest latitude for arriving at the inten- 
tion of the parties, which, in matters of contract, is 
supreme, unless some prohibitive law or considerations 
of public policy or morality prevent the tribunal from 
giving eifect to such intention. In general the parties 
may fairly be presumed to have had in view the customs 
of the place where they enter into a contract and this is 
especially the case where the performance of the contract 
is to take place there. But the prima facie presumption 
ceases to exist when the contract is to be performed in 
another place, and in such case the lex loci soltttionis is 
usually resorted to. And sometimes the case will call 
for the application of the first rule to one part of the 
contract, and of the second rule to another part. For 
example, in a sale of goods by a merchant in Montreal 
to a merchant in New York it might be that the per- 
formance of the seller s part of the contract (e. g. de- 
livery on board the train) would be governed by our law 
while the buyer's obligation to pay would be governed 
by the law of New York. 

But the court is not bound as a matter of law to apply 



I 
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either the lex solutionis or the lex loci contractus. The 
question is what law the parties intended to govern the 
contract or even a part of the contract. In considering 
what law must govern great importance should be at- 
tached to the lex loci solutionis and also to the lex loci 
contractus^ but neither of them is, of itself, conclusive.^ 

Again, the rights and obligations flowing from a Effect of 
contract must also be determined by the law or custom 
which the parties had in view, or may be presumed to 
have had in view, according to the rules laid down in 
article 8 C. C. 

The wording of this article, taken in its narrowest and 
most literal sense, might appear to indicate that these 
rules are intended to apply merely to the interpretation 
of contracts. The article reads : " Deeds are construed 
according to the laws of the country where they were 
passed &c." But the French version is somewhat broader 
in its terms : " Les actes sHnterjprHent et s^apprecient sui- 
vant la loi du lieu ou ils sont passes &c.," which clearly 
implies that the rules enunciated in the article are appli- 
cable to the determination of the legal efiect of contracts 
as well as to their interpretation. Even without the 
assistance of the French version our courts would in all 
probability extend rather than restrict the meaning of 
the word '' construed." In London & Brazilian Bank v. 
Maguire '^ the word " interpretation '' used in section 71 
of the Bills of Exchange Act, 1895, was held to include 
the " legal effect " of the drawing, endorsement or ac- 
ceptance of a bill. A few examples may be cited from 
our reports to illustrate the application of these rules. 

1 See the cases of HartUyn v. Talisker Distillery, Appeal Cases, 1804, 
202, and Colonial Bank v. Cady, 15 Ap. Ca. 267. 

2 R. J. Q. 8 S. C. 358. 
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In Moore v. Harris ' the Judicial Committee of the 
Privy Council held that a bill of lading, made in England, 
by the master of an English ship, is a contract to be gov- 
erned and determined by English law. The action wa& 
brought by a Toronto firm against the owners of a line of 
steamships plying between London and Montreal for 
damage done to merchandize on the voyage from Lon- 
don to Montreal. The judges in the courts below had 
founded their decision upon our law, under which they 
considered that a substantive defence existed to the action 
on the ground of unreasonable and unfair delay on the 
part of the plaintiff. But their Lordships were clearly of 
opinion that the English law must be applied, and that 
under this law the plea was bad. ^ 

In Vennor v. Life Association of Scotland ^ the Court of 
Appeals held that a bond signed in this province in favour 
of a foreign insurance company must be interpreted 
according to the law of this province, and that a power 
contained in the bond to cancel an insurance policy guar- 
anteeing it, must, under our law, be exercised before a 
tender is made. 

In Rogers v. Mississippi & Dominion SS, Co.* goods had 
been ordered by a Quebec firm from an English firm, and 
had been shipped by the latter by one of the defendant 
Company's steamers from Liverpool to Quebec. The 
Superior Court (Andrews, J.) regarded this as a contract 
to be governed by the law of England, carrying with it 

1 L. R. 1 Ap. Ca. 318 ; 2 Q. L. R, 147. 

2 Compare with this the recent English case of " The Industrie," 
[1804] P. 58, where a charter party, in usual English form, made 
in London between the agents of the German owner of a Grerman vessel 
and the defendants, who carried on business in England, was held to be 
an English contract to be construed according to English law. 

33() L. C. J. 303. * 14 Q. L. R 99. 
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the remedy of stoppage in transitu. It was contended 
that this remedy was a right of lien and that in conse- 
quence our courts could not recognize it inasmuch as, by 
article 6 of the Civil Code, our law must be applied when- 
ever the question involved relates to rights of lien. But 
the court expressed the opinion that the right of stoppage 
in transitu was not a mere lien, but rather a right accruing 
to the vendor from the inherent defect in the title of a 
vendee who has not, on his part, fulfilled the primary 
obligation incumbent upon him of paying the price. 

Again, in Rhode Island Locomotive Works v. South 
JEastern Railway^ ^ where a sale and delivery of two 
locomotives had been made in the State of Rhode Island, 
and the vendor took out an attachment in revendication 
in this province, where the locomotives then were, 
asking that the sale be dissolved for non-payment of the 
pric^, the proceedings were dismissed by the Superior 
Court, on the ground that the lex loci contractus (the law 
of Rhode Island) did not give the vendor any such 
remedy as that of attachment in revendication or the 
privilege of annuling the sale if the price were not paid. 
The court held that article 8 of the Civil Code was 
applicable to the case, and that article 6, providing that 
our law is applied whenever the question involved 
relates to privileges and rights of lien and contestations 
as to possession, could not create, on moveables brought 
into this province, a privilege or recourse which did not 
attach to them before their removal. This judgment 
was confirmed by the Court of Appeal. 

We have seen that article 8 C. C. subjects the inter- 
pretation of contracts and the rights flowing therefrom 

1 31 L. C. J. 86. 
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to the law of the place where the contract is made, 
except in certain cases. One of these exceptions is 
when by the nature of the deed or from other circum- 
stances, it appears that the intention of the parties was 
to be governed by the law of another place. A good 
illustration of this exception is furnished by the case of 
The Queen v. Doutre^^ where the Judicial Committee of 
the Privv Council held that a contract made with an 
advocate of this province for his professional services is 
dependent on the law of his professional domicile, and 
not on the law of the place where the contract is made 
or where the services are to be given. The action was 
brought by a member of the Quebec bar for the value of 
professional services rendered to the Dominion Govern- 
ment in connection with the Fishery Commission under 
the Treaty of Washington. It was not disputed that 
according to the law of the Province of Quebec the 
plaintifi' could recover a qvantum meruit for the value of 
such services, but it was contended by the Canadian 
Government that the plaintiff*'s right to sue for his fees 
must depend either upon the law of Ontario (lex loci 
contractus) inasmuch as the arrangement was alleged to 
have been entered into in the city of Ottawa, or upon 
the law of Nova Scotia (lex loci solutionis) the Fishery 
Commission having held its sittings in the city of Hali- 
fax, and that in neither case was any suit competent to 
him. But their lordships held that when an advocate 
is by law and the custom of his profession entitled to 
recover payment for his professional work, those who 
engage his services must, in the absence of any stipula- 
tion to the contrary, be held to have employed him 

1 L. R. 9 Ap. Ca. 745 ; 28 L. C. J. 209. 
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upon the usual terms according to which such services 
are rendered. 

The validity of the discharge of a contract depends on Discharge 

•/ ^ o ^ ^ of acon- 

the law to which the parties intended to submit them-*'»ct. 
selves, in accordance with the rules laid down in article 
8 CO., and such discharge, if it extinguishes the liability 
according to that law, will operate as a complete bar to 
the claim in this province. This principle, which is 
generally admitted,^ has been laid down by the Court 
of Appeal in the case of The Equitable Life Assurance 
Co, V. Per vault ^ The plaintiff represented a creditor of 
a Canadian policy holder in an insurance company domi- 
ciled in New York, and claimed the amount of the pol- 
icy for the benefit of the creditors of the assured. The 
company pleaded that the policy was issued and made 
payable in New York, that the indemnity was payable 
there, and that they had paid the amount to the admin- 
istrator appointed to the assured under the laws of New 
York, in compliance with a judgment obtained by such 
administrator in the Superior Court of New York. The 
Court of Appeal held that the company having lawfully 
performed their part of the contract at New York, 
where the contract was made, and where they agreed to 
pay, had been validly discharged according to the law of 
New York, and that this discharge operated a release 
of their obligation everywhere. 

In a recent case decided by the Exchequer Court of Jf*^a^^*®^ 
Canada^ the question was raised as to the law which °'®°*^' 
should govern the imputation of payments made under a 



1 Bar, Private International Law, p. 610. Dicey, Conflict of Laws, 
pp. 575-7. Story, Conflict of Laws, §§ 330-34. 

2 26 L. C. J. 382. 3 The Queen v. Ogilvie, 6 Ex. C. R. 21. 
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letter of guarantee. The Exchange Bank, of Montreal, 
having become financially embarrassed, applied for 
assistance to the Department of Finance of Canada, and 
this assistance was granted several times in the hope of 
saving the institution from insolvency. On the occasion 
of one of those advances the defendant, a director of the 
bank, guaranteed its repayment by a letter signed in 
Ottawa and there delivered to the Deputy Minister of 
Finance. But the place of the bank's application for 
the advance, of the payment of the Government cheques, 
of the deposits, aild of the giving of the receipts was in 
Montreal. It was contended by the defendant that his 
suretyship had been extinguished by payments made by 
the bank which should under the law of the Province of 
Quebec be imputed to the amount secured by the 
defendant. On the other hand, it was contended that 
the law of Ontario should apply, and that under that 
law no such imputation or appropriation of payments 
should be made. Davidson, J., held that when a con- 
tract is made in one country and is to be performed 
either wholly or partly in another, then the proper law 
of the contract, especially as to the mode of performance, 
is the law of the country where the performance is to 
take place, and consequently that in the present case 
dominant weight must be given to the law of suretyship 
as it exists in this province. 
BxpresB It frequently happens that the parties to a contract 

F0f6T6IlC6 X V i X X 

ticSiw'" expressly state that it shall be governed by some parti- 
iuTtom cular law or custom, and in such case, as article 8 pro- 
vides, effect is to be given to this intention. We shall 
see, however, when we come to consider the material 
validity of the contract, that the parties cannot in this 
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way elude prohibitive laws simply by stating that the 
COD tract shall be governed by some foreign law. Ex- 
amples of express reference to a particular law or custom 
are often found in bills of lading which stipulate that 
general average is to be made up according to the York 
& Antwerp rules, 1 890, or that the contract is to be gov- 
erned by the French or English law, according to the 
ship's flag.' 

Much diversity of opinion exists as to the law which EBsentiai 
should govern the material or essential validity of a con- ^'^^'^^'^^'^s. 
tract The tendency, on the whole, is to recognize the 
supremacy of the law which the contracting parties may 
be presumed to have in view, according to the rules above 
laid down for discovering that intention.^ Following 
this principle, the Court of Review at Montreal held that, 
where a contract of suretyship had been entered into in 
Vermont without consideration, and it was proved that 
by the law of that state it was absolutely necessary to 
the validity of a guarantee that there should be a con- 
sideration, the contract could not be enforced here.^ 
But there are important exceptions and limitations to 
this general rule. The autonomy of the parties cannot 
in this regard be always and everywhere recognized, for 

^ In many bills of ladings; used in this country it is stipulated that 
the contract shall be governed by " British " law. The meaning of this 
ambiguous expression, which might include the law of Enp:land or that 
of Scotland, or indeed that of any British colony, was discussed but 
not decided in Bendell v. Black Diamond SS, Co, (R. J. Q. 10 S. C. 
271-2). See also Wilson v. Wilson (2 R. de L. 431) where the parties had 
referred their rights ** to the laws, usages and customs of Great 
Britain." 

2 BovMenois, vol. 2, pp. 472 sqq. Fcelix^ vol. 1, pp. 205 sqq. Story^ 
Confl. of Laws, §242. Savigny, Priv. Int. Law, p. 247. Dicey, Confl. of 
Laws, pp. 563 sqq. 

3 Joslyn V. Baxter, 1 L. C. L. J. 117. 
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they must not be allowed to arbitrarily elude the law 
which would otherwise naturally govern the contract. 
Thus, if two persons domiciled in this province should 
enter into a gaming contract here which was to be car- 
ried out here, they could manifestly not withdraw the 
matter from the operation of our law by simply inserting 
a clause to the eftect that the contract should be gov- 
erned by the law of some foreign country which does not 
prohibit such contracts. 
Contracts Again, thc lex fori will prevent our courts from en- 
pubiic forcing a contract which is opposed to our public policy, 
for by article 6 of the civil code the law of this province 
is applied whenever the question involved relates to public 
policy. Thus, contracts made in a foreign country to 
raise loans for the purpose of carrying on war with 
Great Britain or her allies would certainly not be sanc- 
tioned by our tribunals. It has also been held that the 
jurisdiction of the courts is a matter of public policy 
which cannot be restricted by agreement between the 
contracting parties. Accordingly, where a contract of 
hire of personal services executed at Bordeaux, France, 
contained the following clause : " Dans le cas de difficulte 
pour Fexecution des presentes, elles devront etre r^glees 
par les tribunaux de Bordeaux, a I'exclusion de toutes 
autres juridictions " — the Superior Court ( Wiirtele, J.) 
held that this stipulation could not affect the competency 
of our tribunals.^ 
Contracts Morc difficulty is experienced in dealing with contracts 

against •/ jr ^ o 

p^^^<j^order ^y JiJqJ^ contraveuc the laws of public order and good 
morals. morals. There is no doubt as to the invalidity of Qon- 



1 Judcy V. Societe Franqaise de Phosphates du Canada (11 L. N. 
106). 
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tracts which are inconsistent with the good order of all 
civilized societies, or which violate rules of morality uni- 
versally recognized. Contracts to promote the commis- 
sion of crimes, to corrupt the administration of justice 
or to enter into a polygamous union, would unques- 
tionably not be enforced by our courts. But there 
are numerous cases where contracts violate the rules 
of public order and morality recognized in one civil- 
ized state while they are allowed in another. Must 
the teet of the lex fori be applied to decide the validity 
of a gaming contract, a sale of slaves, a transaction in 
fraud of creditors, a champertous agreement, a contract 
between attorney and client whereby the former stipu- 
lates for a contingent fee out of the property to be 
recovered, &c., &c. ? Story ' says that to come within 
this exception a contract must be clearly founded in 
moral turpitude, and not simply contrary to the statutes 
of the country where it is sought to be enforced ; and 
he cites a case in New York where the sale of lottery 
tickets is prohibited, maintaining the validity of a bond 
conditioned for the performance of certain duties enjoined 
by a law of Kentucky, which authorized the obligees to 
sell lottery tickets for the benefit of a college in that 
state, the lex loci solutionis being applied. So in England 
a contract made in Brazil by a British subject domiciled 
in England, for the sale to a Brazilian domiciled in 
Brazil of slaves lawfully held by the law of Brazil, was 
held valid, such contract being then lawful by the law 
of Brazil.^ 

In France, however, the prevailing opinion appears to 

1 Confl. of Laws, § 258a. 

2 Santos V. Illidge, 8 C. B. N. S. 861. 
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be that the lex fori will reftise to recognize or enforce 
contracts which contravene the rules of public order and 
good morals recognized by the local law.* 

No precedents are to be found in our jurisprudence, 
nor is much light thrown upon the subject by the old 
French writers. It is submitted that the doctrine laid 
down by Story is more in keeping with the spirit of 
our law than the opposite view. It is certain that our 
courts will recognize the validity of some foreign con- 
tracts which would be void as against public order if 
they were made and to be performed in this province. 
Thus, it can hardly be doubted that our tribunals would 
admit the validity of a contract made and to be performed 
abroad and valid by the foreign law, by which a vendor 
should stipulate that he shall not be liable to a warranty 
against his personal acts. If this be granted, where 
shall we. draw the line of demarcation? It is only 
necessary to read the distinctions which some modern 
authors have attempted to make in order to become 
convinced that there is no logical reason for refiising 
recognition to all contracts which do not violate the 
universally accepted rules of morality and good order. 
It is generally conceded that obligations must be con- 
sidered as invalid if they are forbidden by the law of 
the place of performance, although they may be legal by 
the law of the place where the contract is made,^ but it 
is difficult to see how the laws of public order of this 
province are affected by a contract made and to be per- 
formed abroad. Take, for example, the case of two 

1 Fcelix, Droit Int. Prive, Vol. 1, pp. 217-ia Laurent, Droit CivU 
International, vol. 8, No. 113. Savigny, Confl. of Laws, p. 252. 

2 Fcelix, vol. 1, pp. 216 sqq. Bar, Priv. Int. Law, pp. 538-9, 557. 
Dicey, Conflict of Laws, p. 560. 
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foreigners entering into a gaming contract in their own 
country, where the contract is perfectly lawful and 
enforcible. The losing party, who has no assets in his 
own domicile, is sued on the contract in a country 
where (as in this province), gaming contracts do not 
give rise to any action at law. Can it be said that the 
courts of this country are justified in refusing to main- 
tain the action on the ground that it is against public 
order or good morals? As a recent writer observes, 
while the original cause of action may be discounten- 
anced and reprobated by our law, have our courts the 
right to criticise the morality of such a contract validly 
entered into between foreigners under their own law? 
The payment of a gaming debt is not jper se immoral ; 
on the contrary, the repudiation of such a debt may be 
characterized as dishonourable, and consequently the 
action to recover it cannot in itself be considered as 
against international notions of public order/ 
An exception is very generally made to the rule that Foreign 

, , revenue 

contracts are regarded as invalid if they contravene the la^^- 
foreign law of the place where they are made or where 
the performance is to take place. Prohibitions resting 
on purely fiscal grounds are usually disregarded, as, for 
instance, in the case of customs duties, revenue stamps, 
Ac. In France, England and the United States the 
tendency of the courts is to consider contracts as valid 
although they violate such prohibitions. Among the 
text-writers, some defend the prevailing jurisprudence 
on the ground that as far as customs duties are con- 
cerned states live in a kind of war with one another,^ 



1 Rolin, Droit Int. Priv^, Vol. 1, pp. 286-8. 

2 Pardeasus, sec. 1402. Emerigan, vol. 1, ch. 8, s. 58. 
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but others, including most of the modern authors, 
repudiate this theory as unworthy of civilized nations^ 
Our courts do not seem to have been called upon to 
pronounce upon the question, but the legislation regulat- 
ing conflicts of laws in matters relating to bills of 
exchange has reproduced the view that our courts are 
not obliged to regard the eifect of the revenue laws of a 
foreign country.^ 
paiiiana ^^^ Tight of crcditors to impcach contracts made by 
their debtor in fraud of their rights (Actio PauUana) 
would, according to our jurisprudence, depend on the law 
of the place where the contract is made. Thus, in 
Prentice v. Steele-^ the Court of Review held, confirming 
the judgment of the Superior Court, that where a policy 
of insurance had been issued and made payable in New 
York, and had been assigned in this province in fraud of 
the creditors of the assured, the rights of the creditors to 
obtain the avoidance of this transfer must be governed by 
our law and not by the law of New York.^ 

But an exception must be made to the above rule in 
the case of an action tending to impeach a hypothec or 

1 Pothier, Assurances, s. 58, Story, Conflict of Laws, § 245-7. 
Laurent, Droit Civil Int., vol. 8, No. 114. Brocher, Droit Int. Priv6, 
vol. 2, p. 92. Dicey, Conflict of Laws, p. 661. 

2 Section 71 of the Bills of Exchange Act, 1890, provides that where 
a bill is issued out of Canada it is not invalid by reason only that it is 
not stamped according to the law of the place of issue. 

3 M. L. R. 4 S. C. 319 and 5 S. C. 294. 

* It might have been more correct to rest this decision upon the lex 
fori, which, under the circumstances, would also have been the law of 
Quebec. Rolin (Droit Int. Priv^, Vol. 2, p. 521) makes the Actio 
Pauliana depend exclusively on the law of the tribunal seized with the 
case, or the law of the situation where real rights are involved. For, 
as this writer observes, the question involves the rights of third parties 
and the effects of fraud, and naturally falls within the competency of the 
lex fori or of the lex rex sitae. 
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mortgage on foreign immoveables, for then the lex ret 
sitce would govern, and the validity or invalidity of the 
transaction would depend on that law. No Quebec case 
appears to have determined this, but the Supreme Court 
of Canada, in a recent case from Ontario,^ held that the 
courts of that province cannot entertain an action to set 
aside a mortgage on foreign lands on the ground that it 
was taken in pursuance of a fraudulent scheme to defraud 
creditors. The principles upon which the case was de- 
cided appear to be the same in our law as in that of On- 
tario, and the same decision would probably be rendered 
in a Quebec case. 



1 Purdom v. Pavey & Co. 26 S. C. R. 412. 
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MARRIAGE COVENANTS. 

The rule Locus regit actum applies to the formal valid- 
ity of marriage covenants as well as to other contracts. 
Accordingly, although such covenants must under our 
law ' be executed in notarial form, a marriage contract 
executed abroad according to the forms required by the 
foreign law would certainly be regarded as valid here. 
The difficulty of regarding the rule Locus regit actum as 
merely permissive and not imperative in the case of 
marriage covenants between persons having different 
domiciles has already been pointed out.^ 

The interpretation of matrimonial covenants would 
likewise be governed by the same rules which are applied 
to ordinary contracts under the provisions of article 8 of 
the Civil Code. Nice questions may arise as to how far 
the consorts could validly stipulate that the law of some 
foreign country should regulate their matrimonial rights. 
For instance, could persons domiciled here and intending 
to make this province their matrimonial domicile legally 
stipulate that their rights should be governed by the law 
of the State of New York ? There can be no doubt that 
such an agreement would derogate from the rights inci- 
dent to the authority of the husband over the person of 

1 Civil Code, art. 1264. 2 Supra p. 145. 
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the wife and belonging to him as the head of the conju- 
gal association, for by the laws of New York the wife is 
almost if not altogether in the position of a feme sole as 
regards marital authorization and powers of administra- 
tion and alienation. To that extent, therefore, such a 
stipulation would undoubtedly be null and void,* and it 
may be doubted whether the whole of the clause would 
not be void as against public policy. Or, to take another 
instance, could the intending consorts adopt the rSgime 
dotal recognized by the Code Napoleon, but unknown to 
our law ? In the case of Wilson v. Wilson ^ the plaintiff 
challenged the validity of a clause in a marriage contract 
providing that the marriage rights of the intending con- 
sorts should be governed by the laws, usages and customs 
of Great Britain and not by those of Canada. The 
principal reasons urged against the validity of this stipu- 
lation were : 1. That the words were too vague to enable 
the court to ascertain what the parties intended, for 
" Great Britain " would comprehend Scotland, whose law 
is totally different from that of England, and 2. that such 
an agreement was unlawful as being against public policy 
and contrary to the law of the place where it was made. 
The Court of Appeals confirmed the judgment of the 
Superior Court which held that community under our 
law resulted from the marriage, but the report unfortu- 
nately fails to give the reasons of the judgment, so that 
it is impossible to say whether the marriage covenants 
were declared void for want of certainty or because such 
a stipulation was invalid. 

If no covenants have been made the . consorts are Presumed 

intention 

presumed to have mtended to subject themselves, as^^^*^^^^ 
regards their rights of property, to the law of their ^ontSct!* 

1 Civil Code, art. 1259. 2 2 R. de L. 431. 
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matrimonial domicile, that is, the domicile which the 
consorts have at the time of the marriage. In most 
cases this will coincide with the domicile of the husband 
at the time of the marriage, but it may be in some other 
place selected by the consorts as their permanent home 
and to which they remove immediately after the mar- 
riage. The place where the marriage is celebrated has 
no effect whatsoever on the fixing of these matrimonial 
rights, nor are they affected by any subsequent change 
of the matrimonial domicile. Again, the nature or the 
situation of the property of the consorts does not, in the 
view taken by our courts, alter the rights of the parties 
resulting from this presumed contract. Thus, there is 
no community of property, even aa to immoveables situ- 
ated in this province, between consorts whose matrimo- 
nial domicile at the time of the marriage does not create 
such community, and a subsequent removal of their 
domicile to this province would not change their rights 
in that regard. Conversely, community of property ex- 
ists between consorts married abroad but domiciled here 
at the time of their marriage, and such community will 
persist through all subsequent changes of domicile. The 
above principles are established by an unvarying series 
of judicial decisions, a few of which may be given by way 
of illustration, 
nitts- In Rogers v. Rogers^ decided in 1848, the plaintiffs 

sued as universal legatees of their father, Richard 
Rogers, to recover from the defendant, another of his 
children, who had been disinherited by the father's will, 
moveable aud immoveable property of the testator. 
The declaration alleged that in 1804 Richard Rogers 

1 3 L. C. J. 64. 3 R. de L. 255. 
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and Thomasine Pearce were married in England, where 
they were then domiciled, without antenuptial contract, 
that afterwards they emigrated to Lower Canada and 
settled in the city of Montreal, where they died ; that 
while in Lower Canada they acquired moveable and 
immoveable property; and that according to the laws 
and customs of England at the time of the marriage, no 
community of property existed between husband and 
wife. The defendant admitted these facts, but claimed 
that by the operation of law community of property 
existed between the consorts immediately upon their 
domiciliation in Lower Canada, and that in consequence 
he had a right to the usufruct of one half of the com- 
munity property under his mother's will. 

The parties by their admissions expressly restricted 
the issue to the question as to whether, after the transfer 
of domicile to Lower Canada, there was a community of 
property between their father and mother, and the 
Court of Queen's Bench (Holland, C. J., Day and Smith, 
JJ.) held that there 'was not: "considering that there 
never was or could be a community of property between 
the father and mother of the parties in this cause, they 
having married in England, the place of their domicile, 
and no contract of marriage having been previously 
entered into, and that the transfer of their domicile to 
Lower Canada, where they died, could not have the 
effect of establishing such a community of property 
between them contrary to their presumed intentions at 
the time of their marriage." 

Languedoc v. Laviolette,^ decided in 1848 by the 
Court of Appeal, was a case of a runaway marriage 

1 8 L. C. R. 257. 
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celebrated in the State of New York between parties 
domiciled in this province, the wife being a minor and 
not having obtained her tutor's consent. The ceremony, 
which was performed before a justice of the peace, was 
not preceded by any marriage covenants. After the 
marriage the consorts returned to their domicile, and 
about a month later were again united in marriage, this 
time before the priest of their parish and with the tutor's 
sanction. This second marriage was preceded by a 
contract stipulating separation as to property. Inasmuch 
as the litigation was between the consorts and the wife's 
tutor, and the tutor was supporting the validity of the 
first marriage, the court held that the consorts could not 
attack it, and consequently community of property 
existed between them under the laws of their domicile. 
The case of Astill v. JSallee,^ decided in 1877 by the 
Court of Review, may be regarded as the leading case 
on the subject, as the question was very thoroughly 
discussed with a very full citation of the authorities. 
The plaintifl:' sued as heir-at-law of her father to recover 
an immoveable in this province. The evidence estab- 
lished that her father and mother were married in 1856 
in Burlington, State of Vermont, where they were then 
domiciled, without antenuptial contract; that in the 
same year they came to this province, where they re- 
mained until their death ; that the immoveable in ques- 
tion was acquired by the husband since the change of 
domicile ; and that by the laws of the State of Vermont 
at the time of the marriage no community of property 
existed in the absence of any contract. After her 
husband's death the widow, claiming to have been in 

1 4 Q. L. R. 120. 
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community of property, sold one half of the immoveable in 
question, and defendant claimed under this conveyance. 

The Superior Court (Stuart, J.) maintained the valid- 
ity of the title derived from the widow, holding that 
the law of acquests and gains during marriage is a 
real and not a personal statute, and that upon the change 
of domicile of the consorts the wife became clothed with 
all the rights and privileges of the laws of this province 
concerning married women without a contract. 

But the Court of Review (Meredith, C. J., Casault 
and Caron, JJ.) unanimously reversed this judgment, 
holding that according to the well established juris- 
prudence of the Parliament of Paris no community of 
property existed between persons, who, having married 
without contract in a place where community did not 
exist, afterwards established their domicile and acquired 
property in a country where the law of community did 
exist ; and that, according to the same jurisprudence, the 
law of community was considered rather as a statut per- 
sonnel than as a statut reel The Chief Justice, who 
delivered the opinion of the court, supported this view 
by numerous citations from the old French authors and 
from our own jurisprudence, and his learned dissertation 
still remains the locus classicus on this subject. 

In 1882 the same doctrine was re-affirmed by the 
Superior Court (Torrance, J.), in a case which has 
already been examined in the chapter on domicile.' The 
holding was that community does not exist between 
consorts married out of Lower Canada and whose 
matrimonial domicile was in the State of New York, 
where the law of community is not in force. 

1 Converse v. Converse, 5 L.N. 69. Supra, p. 52. 
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Again, in 1^86, in another case which has also furnished 
us with an illustration of the rules of domicile, the Su- 
preme Court of Canada held that in the absence of mar- 
riage settlement the mutual rights of the husband and 
wife to each other's moveables, whether possessed at the 
time of the marriage or afterwards, are determinable by 
the law of the husband's actual domicile at the time of the 
marriage, without reference to the law of the country 
where the marriage is celebrated or where the wife was do- 
miciled before marriage. Although two of the judges dis- 
sented from the judgment, they did not dissent from the 
above doctrine, but merely differed on the question of fact, 
i.e. as to whether it was proved that the husband was really 
domiciled in this province at the time of the marriage.^ 

1 Wad^warth v. McCord, 12 S.C.R. 466. Supra, p. 52. 

^ See also Young v. Deguiae, 29 L.C.J. 194. In the recent case of. 
McNamara v. ConstanUneau (3 B. de J. 482) the head-note appears to 
indicate that the change of domicile of consorts who had married when 
domiciled in this province and without antenuptial contract, might 
give the wife the right of owning property, acquired in the new domi- 
cile, as her own property. But the court found as a fact that there had 
been no change of domicile, and no opinion was formally expressed in the 
sense of the head-note. It seems that the case might have been disposed 
of according to the foregoing authorities without deciding whether 
there had been a change of domicile, for community of property having 
been once established between the consorts, this regime persisted after 
the alleged change of domicile, so as to prevent the wife from acquiring 
separate property to any greater extent than she could under our law. 

The authorities cited in the leading cases above noted make it per- 
fectly clear that under the French law no subsequent change of domi- 
cile can affect the tacit contract which the law presumes to have been 
entered into by the consorts at the time of the marriage. 

Curiously enough the question had never been expressly decided in 
England untU the recent case of De Nicola v. Curlier (1898, 1 Ch. D. 403) 
in which Kekewich, J., held that, as to moveable property, the respect- 
ive rights of the consorts are governed by the law of the original matri- 
monial domicile and are not affected by ai'«y change of domicile, even 
though the property may have been acquired during the new domicile. 
Of course the lex rei sitce would, in England, govern their rights as to 
immoveable property. 
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A different rule, however, is applied to customary or i>ower is 

•' goTemed 

le&cal dower, i. e. that which the law establishes in the^^iex 

o ' ^ re% a%tcB. 

absence of stipulations of conventional dower. By art- 
icle 1442 of the Civil Code customary dower, and conven- 
tional dower when it consists of immoveables, is a real 
right, and is governed by the law of the place where the 
immoveables subject to it are situated. Accordingly, it 
has been held that the right to customary dower does not 
depend upon the law of the domicile of the husband at the 
the time of the marriage, but that it accrues in regard to 
immoveables in this province, although it would not 
accrue under the law of the matrimonial domicile.' 

There has always existed a certain amount of contro- JJ**^J^^**°° 
versy as to the nature of the prohibition of gifts between JJ^'J^JS. 
consorts reproduced in article 1265 C. C. 

Under the old French law, however, the vast majority 
of the authors and the almost unanimous arrets of the 
courts regarded these prohibitive laws as forming part of 
the statut reel^ i.e., as being governed by the law of the 
country in which the property was situated. If the 
property was immoveable, the gift was valid or invalid 
according as the lex rei ^sitce allowed or prohibited such 
donations, without regard to the domicile of the consorts. 
If the property was moveable, it followed the person of 
the consorts according to the maxim mobilia sequuntur per- 
sonam^ and it was in consequence governed by the law 
of their domicile. The subjoined references will show 
that nearly all the great writers of that time supported 
this doctrine.^ 



^ EHchsen v. Cuvillier, 25 L.C.J. 80; 3 L.N. 285. Prunier v. 
Menard, 3 R de J. 153. 

^' Constant f Cout. du Poitou, Preface. Pallu, sur Tart. 243 Cout. de 
Touraine. Chopin, sur Paris, liv. 2, tit. n. 15. Brodeau, sur Louet, 
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During the period of transition between the old law 
and the Code Napoleon, we find the authority of Merlin 
in support of the same doctrine. After reviewing the 
opinions of a number of the old authors, and citing^ 
fifteen arrets^ ten of which are rendered by the Parlia- 
ment of Paris, ranging from 1564 to 1784, and all hold- 
ing that these prohibitive laws were part of the statut 
rSel, he sums up by saying : " On ne pent done plus 
revoquer en doute la realite du statut qui laisse, 6te ou 
moditie la liberte des avantages entre epoux." ' 

Since the enactment of the Code Napoleon the Cour 
de Cassation appears to have followed the old jurispru- 
dence,^ and the same doctrine is supported by Foelix.^ 

On the other hand, most of the modern theoretical 
writers on Private International Law consider that the 
prohibition is a simple restriction of the capacity of the 
consorts to contract, and as such dependent on the law 
which governs their status and capacity, without regard 
to the situs of the property.^ 

L. c. n. 42. Vrevin, sur Chauny, art. 59. Du Molin, Cons. 53. BouUe- 
nois. Vol. 2, p. 104, Obs. 35. Lehrun, Communaut^, p. 11, No. 18. Bour- 
JoUy Droit Commun, Vol. 1, p. 116. Rousseau de Lacombe^ Vo. " Dona- 
tion," p. 234, No. 8. Ancien Denizart, Vo. " Avantage prolub^," s. III., 
No. 18. Ferriere, Diet, de Droit, Vo. " Avantages qui se font entre 
conjoints," sub fin, Guyot^ Eepertoire, Vo. '* A vantage," p. 712, col. 1 
PothieVy Donations entre mari et femme. No. 18. Ricard, Don MutueU 
No8. 325, 337, is generally cited as the most illustrious name against the 
accepted theory. In the vi'ork above cited he expresses the opinion that 
the laws of the domicile of the consorts must govern, and not the law 
of the situation. But as Bourjon observes Hoc, cit.), Ricard subse- 
quently changed his opinion, and in a supplement to the same chapter 
(ch. 7, Nos. 341 sqq.) expressed his adherence to the prevailing opinion. 

1 Questions de Droit, Vo. " Avantages entre ^poux," § 2. 

2 See Rej. 4 mars 1857, S. 57. 1. 247 ; D. 57. 1. 102. 

3 Droit Int. Prive, Vol. 1, Nos. 60, 93. 

^ Savigny, Private Int. Law, 297, 424. Bar, Private International 
Law, pp. 419 sqq. Demangeat, sur Foelix, Vol. 1, pp. 109, 228. PhUli- 
more. International Law, Vol. 4, p. 318. Wharton, Conflict of Laws, 
s. 202. Laurent, Droit Civil International, Vol. 5, Nos. 221 sqq. 
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The Code does not appear to furnish any principle 
applicable to this case beyond the general rules in article 
6. which makes the status and capacity of persons de- 
pend on the law of their domicile, and applies the law of 
the situation to immoveables and that of the domicile of 
the owner to moveables. 

We are consequently thrown back to the old French 
law, which must be applied unless its rules appear to be 
too much at variance with the spirit and tendency of our 
modern law, by reason of changed conditions 

It may indeed be contended that the. whole tendency 
of our modern law as expressed in the Civil Code and in 
our jurisprudence is against the extension of the statut 
riel to all the cases in which the old French law would 
have applied it. The tendency of modern codes and de- 
cisions is undoubtedly towards giving more importance 
to the law of personal status and capacity, and less to the 
situation of the things with regard to which persons 
exercise their capacity. And the reasoning by which 
the old writers came to the conclusion that the prohibi" 
tion of gifts between consorts was a statui reel^ may not 
appear very convincing. The argument was that these 
enactments prevent consorts from disposing of their 
property in favour of each other, and as the object of the 
law was this property, the law was a statut r^eL The real 
motive which justified the prohibition under the old sys- 
tem — i, e., the desire to prevent the transfer of property 
from one family to another — could no longer be invoked 
under our law since the introduction of the unrestricted 
liberty of willing. 

If we look at the origin of these prohibitions in the 
Eoman law, they appear to have been intended to pre- 



domicile. 
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serve the purity of the marriage tie, by preventing one 
consort from acquiring the property of the other by the 
abuse of authority or of conjugal aftection/ Looked at 
in that light these prohibitions would more naturally ap- 
pear as limitations of the capacity of the spouses, and as 
being in consequence governed by the law of their per- 
sonal status and capacity. 

Our courts might therefore be disposed to adopt the 
modern theory which considers such enactments as a part 
of the statut personnel. 
?£jg?of ^^^ ^® ^^^ examine the effect of a change of domicile. 
The general rule undoubtedly is that a change of domi- 
cile liberates a person from the laws of the old domicile 
and subjects him to those of the new domicile.^ By ap- 
plying this principle to the question under consideration 
we should have to conclude that consorts, after acquiring 
a domicile in this province, become subject to its laws 
concerning their status and capacity, and consequently to 
the provisions of article 1265 C. C. It follows that gifts 
which are made after this change of status and capacity 
would be invalid. 

Another view, however, has been advanced, namely, 
that the capacity or incapacity of the consorts in this 
regard must be governed by the law of the original 
matrimonial domicile of the consorts, and that no subse- 
quent change of domicile can alter their position. The 
Superior Court (Qill, J.) has recently so decided in the case 
of £Jddy V. Eddy^^ in which the facts were as follows : 

1 Moribus apud nos receptum est, ne inter virum et uxorem dona- 
tiones valerent: hoc autem receptum est ne mutuo aniore invieem 
spoliarentur, donationibus non temperantes, sed profusa erga se facili- 
tate, i. 1 ff. de Donat. inter vir. et uxor, 

3 Pothier, Introd. Gen. aux Coutumes, No. 13. 3 4 R. de J. 78. 
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The consorts were married without antenuptial contract 
in the State of Vermont, where they were domiciled then 
and for some years after the marriage. By the laws of 
that State consorts so married are separate as to property 
and may confer benefits on each other inter vivos during 
the marriage. Some years after the marriage the con- 
sorts left Vermont and acquired a domicile in this 
province, which they preserved until the wife's death. 
After the change of domicile the husband conferred 
divers benefits on his wife, by paying the price of 
immoveables which had been purchased here in her 
name, and by gifts of jewellery. The action was brought 
by the husband against his daughter, who was the 
universal legatee of the wife, to recover these gifts 
as made in violation of the prohibition contained in our 
Code (art. 1265). The court held that the law of Ver- 
mont and not the law of Quebec governed the validity of 
these donations, and that, having married under a system 
which did not forbid gifts during the marriage, the con- 
sorts carried that capacity with them into their new 
domicile.' It does not seem, however, that this doctrine 
is well founded either on principle or on "authority. 

There is no doubt that under our law, as well as under 
the old French law, the matrimonial domicile, i.e. the 
domicile of the consorts at the time of the marriage, 
fixes their matrimonial status once for all, in this 
sense, that they are deemed, in the absence of marriage 
covenants, to have adopted the law of that domicile for 
the determination of their property rights. Thus, if 



1 The judgment of the Superior Court was subsequently modified 
by the Court of Appeal, but no opinion was expressed as to the validity 
of the gifts. 
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they are domiciled in Quebec at the time of the marriage, 
community of property will exist between them, and 
will persist throughout all subsequent changes of domi- 
cile. If they are domiciled in Vermont at the time of 
the marriage no such community will exist, but they 
will be separate as to property under the laws of that 
state, and their subsequent removal to Quebec will not 
create community as to moveable or immoveable pro- 
perty acquired in their new domicile.^ But while this 
doctrine is well established, it is based on the assumption 
of a tacit contract (in vim conventionis tadtce) between the 
consorts, and such a tacit contract cannot any more than 
an express contract extend to matters which cannot be 
the subject of a contract. Where the prohibition to 
benefit each other exists, the consorts could not validly 
contract themselves out of a disability enacted by such 
prohibitory law, and where it does not exist it does not 
seem that they should be allowed to put any such 
restrictions on their future liberty by entering into 
-covenants precluding the possibility of future gifts.^ 

If we now examine the authorities, we shall find that 
Bouhier appears to be the only one of the old French 
writers who maintained that the validity of gifts between 
spouses must be judged by the law of the original 

1 Supra, pp, 163 sqq. 

^ As Savigny justly remarks {loc, cit.) : It cannot be maintained 
that the marriage entered into at a place under the Roman law, and 
.afterwards transferred to another place, was constituted under the 
tacit contract that an effectual donation between the spouses could 
never take place at any time. The prohibition of gifts is rather a 
mere restriction of freedom to which the spouses must accommodate 
themselves, not a legal institution in.ported into the marriage by 
voluntary submission." See also Dalloz, Vo. Disp. entrevifs et testa- 
mentaires, No. 2380 ; Vazeille, Donations, Vol. 3, p. 339, on Art. 1096, 
O, N. No. 4- 
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matrimonial domicile, and upon this way of Bolving the 
difficulty Merlin remarks {loc. cit) : " II taut avouer que 
ce dernier parti serait le plus commode ; mais comme 
ce n'est pas aux juriscon suites k faire des lois, et qu'ils 
ne peavent se conduire que par des principes, on ne doit 
pas s'y arreter." Bouhier's opinion remained isolated 
and in direct conflict with the numerous judicial de- 
cisions rendered under the old regime. 

Among the text-writers the few who, like Ricard in 
his first edition, maintained that the prohibition was a 
matter concerning personal capacity, also maintained 
that a change of domicile operated a change in that 
capacity, and that in all cases the validity of the donation 
must depend on the law of the domicile of the consorts 
at the time of its execution.' 

As to the realists, while they maintained that in regard 
to immoveables no change of domicile could have any 
effect, since the law of the situation must always govern, 
they also agreed with the supporters of the personal 
theory that as to moveable property the domicile of the 
consorts at the time of the gift must be considered. 
The best exponent of this view is Pothier who ^ makes ap^***'^^*^®'^ 

^ between 

proper distinction between donations executed before and f^^f^^ 
those executed after the change of domicile from a permis- domi?ue*!f 
sive to a prohibitive law. If in the case above cited any 

1 Don Mutuel, No 337. 

* Donations entre mari et femme, No 19 :— 

"Les donations entre-vifs ayant toute leur perfection lorsqu'elles se 
font, c*est la loi du domicile que les conjoints par mariage ont au temps 
que se fait la donation qui doit seule decider si la donation que Fun 
des conjoints a faite des biens de cette espece k Tautre conjoint, est 
permise ou d6fendue ; et Ton n'a aucun egard k la loi du domicile qu'ils 
avaient au temps qu'ils se sont mari^s. 

"C'est pourquoi, si des conjoints qui, lorsqu'ils se sont mari^s, 
avaient leur domicile sous la coutume de Paris, qui defend tous avan- 
tages entre conjoints, ont depuis transfere leur domicile sous la coutume 
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donations had been made by the husband to his wife while 
they were still domiciled in Vermont, our courts would 
doubtless recognize the acquired rights resulting there- 
from, at least as regards moveable property, but as to don- 
ations executed after the acquisition of a Quebec domicile, 
these ought to be declared invalid, whether the prohibi- 
tion in art. 1265 C. C. be regarded as a statut personnel or a 
statut rSel, While it is perfectly reasonable to say that 
rights already vested by the law of the original domicile 
should not be divested by a change of domicile, it is diffi- 
cult to understand how the bare expectation of future un- 
executed donations can be looked upon as a vested right.^ 
This opinion is also supported by all the leading 
modern writers on Private International Law. Savigny, 
Bar, Wharton, Phillimore, Demangeat ^ all concur in re- 
ferring the validity of such donations to the law govern- 
ing the personal status and capacity of the consorts at 
the time of the execution of the gifts. 

de Noyon, qui permet les donations entre mari et femme ; la donation 
que Tun des dits conjoints aura faite des biens de cette esp^e k Tautre 
conjoint, depuis leur translation de domicile k Noyon, sera valable. 

** Vice versa, si des conjoints qui avaient leur domicile k Noyon 
lorsqu'lls se sont mari^s, ont transf^re leur domicile k Paris ; quoique 
la coutume de Noyon, oil ils se sont mari^s, leur permit de se donner 
entre- vifs les biens de cette esp^ce, ils nepourront plus, depuis leur trans- 
lation de domicile k Paris, se les donner. 

"Mais celle qu'ils se seraient faite pendant qu'ils avaient encore 
leur domicile a Noyon sera valable quoiqu'ils aient depuis transf^r^ leur 
domicile k Paris." 

1 In fact the change of status and capacity consequent upon a change 
of domicile may be assimilated to that which results from a change of 
the law in the original domicile. If the consorts had never left Vermont, 
and the legislature of that state had enacted a law containing the pro- 
visions of art. 1285 C. C, there can be no doubt that from that moment 
the consorts would have become unable to confer benefits on each 
other, although gifts previously made would have remained valid. 
Savigny, Confl. of Laws, p. 424; Endlich, on Statutes, s. 280, 281 ; Auhry 
& Ran, Vol. 1, s. 30, 1, d. 2 Xoc. sup, cit. 



CHAPTER XIII. 
biijLiS of exchange and promissory notes. 

Section 7 1 of the Bills of Exchange Act, 1890, enacts 
certain rules which are to govern in matters relating to 
bills of exchange when foreign and home laws conflict. 
By section 88 of the act the same rules apply, mutatis 
mutandis^ to promissory notes. Section 71 of our statute 
is copied from section 72 of the Imperial Act of 1882, 
and consequently the decisions of English Courts on that 
statute may be usefully referred to when our own 
reports are silent. 

Section 71 of our act reads as follows : — " Where a 
bill drawn in one country is negotiated, accepted or 
payable in another, the rights, duties and liabilities of 
the parties thereto are determined as follows : 

(a) The validity of a bill as regards requisites in form ^^.^f 
is determined by the law of the place of issue, and the 
validity as regards requisites in form of the supervening 
contracts, such as acceptance, or indorsement, or accept- 
ance supra protest, is determined by the law of the place 
where such contract was made. 

Provided that : — 

1. Where a bill is issued out of Canada, it is not 
invalid by reason only that it is not stamped in accord- 
ance with the law of the place of issue ; 
12 
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2. Where a bill, issued out of Canada, conforms, as 
regards requisites in form, to the law of Canada, it may, 
for the purpose of enforcing payment thereof, be treated 
as valid as between all persons who negotiate, hold or 
become parties to it in Canada ; 
tSio?'^" (^) Subject to the provisions of this Act, the inter- 
pretation of the drawing, indorsement, acceptance or 
acceptance supra protest of a bill, is determined by the 
law ot the place where such contract is made ; 

Provided, that where an inland bill is indorsed in a 
foreign country, the indorsement shall, as regards the 
payer be interpreted according to the law of Canada ; 

((?) The duties of the holder with respect to present- 
ment for acceptance or payment and the necessity for or 
sufficiency of a protest or notice of dishonor, or other- 
wise, are determined By the law of the place where the 
act is done or the bill is dishonored ; ^ 

(d) Where a bill is drawn out of, but payable in 
Canada, and the sum payable is not expressed in the 
currency of Canada, the amount shall, in the absence of 
some express stipulation, be calculated according to the 
rate of exchange for sight drafts at the place of payment 
on the day the bill is payable ; ^ 

^ In Bank of America v. Copland <4 L.N. 154), decided before the 
Act, it was held that where a note is made payable in a foreign country 
the law of that country governs as to the time of protesting and days of 
grace. 

2 Section ^ applies the same rule in the case of a bill dishonoured 
abroad. In addition to the amount of the bill, interest and expenses of 
noting and protest, the holder may recover from the drawer or any 
endorser, and the drawer or an endorser who has been compelled to 
pay the bill may recover from any party liable to him, the amount of 
the re-exchange with interest thereon until the time of payment. 

The following decisions which are anterior to the Bills of Exchange 
Act, may be noted. 
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(e) Where a bill is drawn in one country and is pay- 
able in another, the due date thereof is determined 
according to the law of the place where it is payable. ^ 

(/) If a bill or note, presented for acceptance, or pay- 
able out of Canada, is protested for non-acceptance or 
non-payment, a notarial copy of the protest and of the 
notice of dishonor, and a notarial certificate of the 
service of such notice, shall be received in all courts, as 
prima facie evidence of such protest, notice and service." 

It has been justly observed that the word " country" 
used at the beginning of the section is not defined in the 
act, and that, strictly speaking, the whole of the 
Dominion of Canada is one country for the purpose of 
bills and notes, this subject being within the exclusive 
legislative power of the federal parliament.^ Conse- 
quently, section 71 of the act might not, in strictness, 

Copcutt V. McMasteVy 7 L.C.J. 340. A draft drawn in New York 
and accepted in Montreal payable generally, the consideration for 
which was certain goods purchased in New York, is payable in current 
Canada funds. 

Daly V. Graham^ 15 L.C.R. 137 ; 8 L.C.J. 340. Where a defendant, 
sued on a note made in the United States payable on demand to a 
citizen of that country, tendered afber action brought an amount in 
Canadian currency equal, at the then current rate of exchange, to the 
amount of the note in American currency, with costs, judgment was 
nevertheless given for the amount of the note in Canadian currency. 

Chapman v. McFle, 1 R.L. 192. A promissory note made and 
dated at Bouses Point, in the State of New York, and sued on in the 
Province of Quebec, was held to be payable in Canadian currency. It 
does not appear from the report where the note was made payable, but 
the Court of Review, reversing the judgment of the Superior Court, 
seems to have based its decision on the ground that the consideration 
for the note had been paid in Canadian currency. 

McCoy V. Dineen, 8 L. C. J. 339. A promissory note made and 
dated at Malone in the State of New York, but payable to bearer 
generally, must be paid in Canadian currency when sued upon here. 

1 See Bank of America v. Copland, 4 L.N. 154. 

* Maclaren, Bills, Notes and Cheques, p. 365. 



Interpro- 
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apply to interprovincial conflicts of law, although for 
the purposes of private international law the various 
provinces of the Dominion are treated as different coun- 
tries. 
iSJST*'" It seems, however, that interprovincial conflicts could 
hardly arise in regard to the matters covered by section 
71. For as regards the formal requisites of bills of 
exchange, the interpretation of the drawing, indorse- 
ment or acceptance of such bills, and the due date 
thereof, the law is the same in all the provinces of the 
Dominion, having been made uniform by the Act of 
1890 itself. One point of difterence between the Prov- 
ince of Quebec and the other provinces has been pre- 
served by the act, i.e., as to the duties of the holder in 
regard to the noting or protest of the bill for the pur- 
pose of holding endorsers, but section 51 regulates pos- 
sible conflicts in this respect by enacting that '' subject 
to the provisions of this act with respect to notice of 
dishonor, it shall not, except in the Province of Quebec, 
be necessary to note or protest any such bill in order to 
preserve the recourse against the drawer or indorser ; 
but in the case of a bill drawn upon any person in the 
Province of Quebec, or payable or accepted at any place 
therein, in default of protest for non-acceptance or non- 
payment, as the case may be, and of notice thereof, the 
parties liable on the bill other than the acceptor are 
discharged, subject, nevertheless, to the exceptions in 
this section hereinafter contained." 

The principal sources of interprovincial conflicts will 
be found in relation to matters and questions not covered 
by the terms of section 71, which is not by any means 
exhaustive ; but the lacunse of the section in this regard 
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will be felt in international just as much as in inter- 
provincial conflicts. 

The application of section 71 is further limited by the 
words : " Where a bill drawn in one country is nego- 
tiated, accepted or payable in another." It cannot, 
therefore, be looked to for the solution of conflicts of 
law in any other description of cases'. Thus, if a bill 
were drawn, negotiated, accepted and payable in a 
foreign country, and were afterwards sued upon in this 
,province, the acceptor having become resident here or 
the court otherwise having jurisdiction, the proviso (1) 
in paragraph (a) of section 71 would not apply to vali- 
date a bill which was invalid by reason of its not being 
stamped in accordance with the law of the place of issue. 
Again, in the same case, the provisions of paragraph (f ) 
as to evidence of protest, would be inapplicable. 

The first paragraph (a) of section 71 applies our rule 
Locus regit actum to the formal validity of this particular 
kind of contract, or rather of each of the series of con- 
tracts comprised in a bill of exchange. We have already 
seen that with reference to contracts the rule must prob- 
ably be regarded as imperative and not merely permis- 
sive,* and as to bills and notes the wording of this para- 
graph seems clearly to indicate that compliance with the 
law of the place of issue (except in the cases mentioned 
in provisos (1) and (2), is imperative, for it states that the 
validity is determined by that law. 

Proviso (1) adopts the principle already referred to, 
that a state is not bound to have regard for the revenue 
laws of another state.^ 

Proviso (2) modifies the rule locus regit actum^ not by 

1 Supra' x^, 145. « Supra pp. 159-60. 
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making it permissive (for that implies that the lex actus 
or the lex domicilii may be adopted at the option of the 
contracting parties), but by enacting that the lex fori msiy 
in certain cases be applied, i. e. for the purpose of enforc- 
ing payment here, and only as to parties negotiating, 
holding or becoming parties to the bill in Canada. Thus, 
a bill invalid as to form according to the law where it 
was issued, might, if drawn in conformity with our law, 
be enforced against a person accepting or endorsing it 
here, while an action against the drawer or against a 
person endorsing it abroad could not be maintained. ^ 

Paragraph (b) makes the interpretation of the various 
contracts composing a bill of exchange depend on the 
law of the place where such contract is made. This is a 
far less elastic rule than that provided by article 8 of our 
Civil Code for the interpretation of contracts, which 
makes the intention of the parties supreme, and gives the 
court latitude for the application of the lex loci contractus 
or the lex lod solutionis according to circumstances.^ It 
is generally admitted that, on principle, the obligations 
of an acceptor of a bill of exchange should be interpreted 
by the law of the country where the bill is made payable, 
and not by the law of the country where the bill is ac- 
cepted, as the above paragraph implies. Mr. Dicey ^ 
explains this anomaly by showing that the framers of the 
English act probably derived this rule from Story, and 

1 In re Marseilles Extension Railway & Land Co. (30 Ch. D. 598)— 
Bills of Exchange were drawn in France by a domiciled Frenchman in 
the French langaage, in English form, on an English company who duly 
accepted them. The drawer indorsed the bills and sent them to an 
Englishman in England. Held : that the acceptor could not dispute the 
negotiability of the bills by reason of the indorsements being invalid 
according to French law. 

2 Supra, pp. 148-9. 3 Conflict of Laws, p. 607. 
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that they reproduced his words rather than his real mean- 
ing. For Story really intended to lay down the rule 
that each contract embodied in a bill should be inter- 
preted according to the law of the place of performance.^ 
The word "interpretation" used in this paragraph " inter- 

. . . -T pretation" 

must not be taken in its narrowest sense, but includes includes 

. legal 

the legal eftect of the contract — the rights and obliga- ®*f®*'*- 
tions of the parties thereunder. This comprehensive 
meaning has been given to the same language in the 
English act,^ and a recent decision of our Superior Court 
at Quebec may be cited in support of this view, and also 
as an illustration of the application of the rule laid down 
in this paragraph. 

In London & Brazilian Bank v. Maguire * a bill of ex- 
change was drawn by the master of a barque in Buenos 
Ayres on a firm in ITew York for disbursements neces- 
sary to enable the barque to proceed on her voyage, and 
was endorsed in blank by the mortgagee of the vessel in 
Buenos Ayres. The bill was subsequently transferred 
to the plaintiff bank in Quebec where action was brought 
against the endorser upon the bill after it had been dis- 
honoured. The defendant pleaded that under the law of 
the Argentine Republic where the draft was drawn and 
endorsed, the holder was obliged to diligently collect the 
amount oat of the freight, hull and cargo before apply- 
ing to the endorser, and that by the plaintiff's neglect to 
do so the endorser was discharged. The plaintiff de- 
murred to this plea on the ground that the law of New 
York, where the bill was payable, governed the obliga- 

1 Bills of Exchange, ss. 1534. 

2 Alcock V. Smith— \ Ch. (1892) 238. Chalniers, on Bills of Exchange, 
p. 241. 

3 R. J. Q. 8 S. C. 358. 
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tions of the endorser, and not the law of the Argentine 
Republic. Andrews, J., held that under paragraph (b) 
of section 71 the obligations of the endorser must be 
governed by the law of the Argentine Republic, and 
that the word " interpretation " meant the legal effect of 
the endorsement, including the obligations of the parties 
thereunder. 
Capacity. ^g ^^8 bccu obscrved before, the provisions of section 
71 do not comprise all possible cases of conflict. For 
example, the capacity of the parties to a bill or note is 
not dealt with, for it would be straining the meaning of 
the word " interpretation " to make it include capacity. 
By section 22 of the Bills of Exchange Act, capacity to 
incur liability on a bill is co-extensive with capacity to 
contract. This depends, in the Province of Quebec, on 
the domicile of the party contracting, according to the 
general principle already examined.^ 

^ Supra, p. 147. 



CHAPTER XIV. 

MERCHANT SHIPPING, AFrREIGHTMRNT. 

The principles of maritime law are, in general, not special 
reconcileable with the usually accepted rules of Private quired in 

,_ • • maritime 

International Law. This departure from ordinary rules cases, 
finds its justification in necessity. There would be a 
practical impossibility, for example, in allowing the usual 
rules governing the capacity of persons to contract or 
the formal or intrinsic validity of contracts to apply to 
contracts made by the master of a ship in different parts 
of the world, with citizens of all nations, in respect of 
property owned by persons domiciled in different places. 
Most contracts of this kind must be made hurriedly, and 
the means of verifying the status and capacity of the 
persons who may be bound thereby, or the formal or in- 
trinsic requirements of the law of any particular port, 
will generally be scanty. The only safe and practical 
rule which can be followed is to adopt the law of the Law of 

T.,/1, . Ill 1. the flag. 

ship s flag to govern m nearly all matters relating to a 
vessel, its captain and its crew. As Blackburn, J., said 
in Lloyd v. Guibert ^ : — " The flag of the ship is notice to 
all the world that the master's authority is that con- 
ferred by the law of that flag, — that his mandate is con- 
tained in the law of that country with which those who 

1 33 L. J. <Q. B.) 241 ; L. R. 1 Q. B. 115. 
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deal with him must make themselves acquainted at their 
peril." This leading principle has been recognized by 
the jurisprudence and legislation of all the great mari- 
time countries.^ 
shr'S** Our own law in regard to British ships is contained 
^«*- in the Merchant Shipping Act, 1894 (Imperial), in all 

matters to which its provisions extend and are appli- 
cable. The general tendency of this legislation is to 
apply the law of the flag, except in a few specified cases. 
Thus, the qualification for owning a British ship, the 
formalities for registering British ships, for the mort- 
gage or transfer of such ships or shares theredn, the 
liability of beneficial owners, and a number of other 
matters contained in the first part of the act, are govern- 
ed by British law. 

The second part of the act deals with Masters and 
Seamen, including the engagement of seamen and their 
discharge, their rights in respect of wages, the disposition 
of the property of seamen dying during the voyage, 
provisions for the health and accommodation of seamen, 
for their protection from imposition and for discipline on 
board ship, &c. Section 265 enacts that : — " Where in 
any matter relating to a ship or to a person belonging 
to a ship there appears to be a conflict of laws, then, if 
there is in this part of this Act any provision on the 
subject which is hereby expressly made to extend to 
that ship, the case shall be governed by that provision ; 
but if there is no such provision, the case shall be 
governed by the law of the port at which the ship is 
registered." As will be seen on reference to sections 
109, 113, 114, 115 and 124, the act contains numerous 

1 MaclacMan, on Merchant Shipping, pp. 180-5. 
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provisions which are made applicable to foreign ships 
engaging seamen within British territory. But where 
this legislation does not expressly apply, our courts 
would, under section 265, apply the law of the flag, just 
as they applied it in cases relating to the shipping of 
seamen by foreign ships in British territory before the 
enactment of these provisions. Thus in Patez v. Klein^^ 
where seamen brought action in Quebec against the cap- 
tain of a Russian ship for wages, and the defendant 
pleaded a subsisting contract by which the plaintiffs 
were not entitled to their discharge until they arrived in 
England, at the port at which they had shipped, the 
court held that the question must be decided according 
to Russian law, for although the articles were signed 
within British jurisdiction, they were Russian articles, 
and were signed on board a Russian ship under the 
Russian flag, and the contract entered into by the par- 
ties must be held to be a Russian contract. Accord- 
ingly, although the ship's articles were of such an inde- 
finite character as to be void if the case had to be deter* 
mined by our law, they were £|,dmitted as good under the 
law of Russia.^ 

The third part of the act contains elaborate provisions 
relating to passenger and emigrant ships, and the 
definitions of the expressions '" passenger steamer " and 
" emigrant ship " contained in sections 267 and 268, 
show that these provisions are intended to apply to 
foreign as well as to British ships under certain circum- 
stances. Thus ''passenger steamer" includes every 
foreign steamship carrying passengers between places in 

1 13 L. C. R. 433. 

2 See also Carroll v. Ballard, 12 L . C . R . 247. 
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the United Kingdom, and " emigrant ship " means every 
sea-going ship, whether British or foreign, carrying a 
certain proportion of steerage passengers on certain 
specified voyages from the British Islands, and includes 
a ship which, having proceeded from a port outside the 
British Islands, takes on board at any port in the 
British Islands a certain number of such passengers. 

The fourth part of the act, relating to fishing boats, is 
throughout of a local character, and does not, except 
where otherwise provided, apply even to Scotland or to 
any British possession. 

The fifth part of the act, containing provisions for the 
safety of vessels, applies, generally, to British ships, but 
also, in certain cases, to foreign vessels. Thus, section 
418 enacts that collision regulations shall be observed by 
all foreign ships within British jurisdiction, and in any 
case arising in a British court concerning matters arising 
within British jurisdiction foreign ships shall, as regards 
collision regulations, be treated as if they were British 
ships. As to collisions occurring beyond the limits of 
British jurisdiction, section 424 provides that an order- 
in-council may direct the application of the British rules 
to the ships of any foreign country desiring it. Again, 
sections 446-450 contain restrictions on the carriage of 
dangerous goods and apply to foreign as well as to 
British ships in British waters, and section 451 regulates 
the loading of timber in British ports upon British or 
foreign ships. And section 462 authorizes the detention 
of foreign ships taking on board cargo at a port in the 
United Kingdom, when they are unsafe by reason of 
overloading or improper loading. 

The sixth part of the act relates to investigations as to 
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shipping casualties and to naval courts. These investi- 
gations apply to all kinds of ships on or near the coasts 
of the United Kingdom, but the provisions relating to 
naval courts apply only to British ships. (Sections 464 
and 486). 

The seventh part of the act deals with the powers of the 
owner to land and take delivery of goods imported in any 
ship irom foreign parts into the United Kingdom, the 
master's lien for freight and the rights of warehousemen. 
These provisions would therefore apply to foreign as well 
as to British ships. 

The eighth part of the act limits the liability of the 
owners of a ship, British or foreign, in certain cases of 
loss of life, injury or damage, and applies to the whole of 
Her Majesty's dominions. 

In the ninth part of the act the provisions as to wrecked 
or stranded vessels on or near the coasts of the United 
Kingdom apply to foreign vessels, but in regard to sal- 
vage payable for saving life the services must be rendered 
wholly or in part within British waters in order to justify 
the courts in awarding salvage for saving life on foreign 
ships. But with the consent of a foreign government, an 
order-in-council may direct that the provisions of the act 
may apply to its ships beyond British jurisdiction. 

The tenth part of the act respecting pilotage applies to 
all ships British and foreign (Section 572), but extends to 
the United Kingdom and the Isle of Man only. 

The eleventh and twelfth parts deal respectively with 
lighthouses and the Mercantile Marine Fund, and 
present no features of any interest in this inquiry. 

The thirteenth part of the act deals with legal pro- 
ceedings. Section 688 authorizes the arrest in the 
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territorial waters of the United Kingdom of a foreign 
ship that has occasioned damage in any part of the 
world to any property belonging to Her Majesty or to 
any of Her Majesty's subjects. 

The fourteenth and concluding part of the act pro- 
vides that when the government of any foreign country 
desires that any of the provisions of this act which do 
not apply to the ships of that country, should so apply, 
an order-in-council may order that any of these pro- 
visions shall apply to the ships of that country, and to 
the owners, masters, seamen and apprentices of those 
ships, when not locally within the jurisdiction of that 
country, in the same manner in all respects as if those 
ships were British ships. 

As the foregoing summary shows, the Imperial legis- 
lation on the subject departs in some caises from the rule 
that the law of the flag governs, by applying some of its 
provisions to foreign as well as to British ships. But 
these exceptions will be found to exist mainly in cases 
where foreign ships come within British territorial 
waters, and the security of life or property is in question. 

The act still leaves unsettled a number of possible 
cases of conflict of laws, among the most important of 
which are collisions on the high seas. The diflEiculty 
does not arise in regard to the rules of navigation, for 
in cases of collision between a British and a foreign ship 
on the high seas it has been uniformly held by the 
Privy Council that the rule of the sea must govern and 
not the rules of the Merchant Shipping Act, the Parlia- 
ment of Qreat Britain having no jurisdiction over foreign 
vessels on the high seas, and no right to impose upon 
them its own rules of navigation without the consent of 
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other nationsJ We have seen that section 424 of the 
act 1894 provides for the application of the British rules 
for preventing collisions heyond the jurisdiction to the 
ships of foreign countries desiring it, and under the 
similar provisions contained in the Merchant Shipping 
Act of 1862 the British rules for preventing collisions 
were applied by order-in-council at the request of a 
number of foreign countries'^ to their ships, whether 
within British jurisdiction or not. 

In a recent case decided in Quebec ^ the question was Accidents 

on British 

raised as to the law which should govern the liability of 5^^?.*^^ 

~ •' forei§pi 

a steamship company domiciled in Quebec, to indemnify ^^j^*®^'^*^ 
the widow and children of a person in their employ as 
travelling agent or superintendent, and killed on board 
the steamship by the insufficiency of a derrick and its 
gear. At the time of the accident the ship, which was 
a British ship registered in England, was taking on 
cargo from Port of Spain, Trinidad, and was lying about 
two miles off the shore. The defendants pleaded, 
among other things, that by the law of Trinidad at the 
time of the accident, which was the common law of 
England as it was previous to the introduction of Lord 
Campbell's act, 9 and 10 Vict., c. 93, the rule actio per- 
sonalis moritur cum persona prevailed, and consequently 
the wife and children had no action. They further 

* Stevens v. Gourley, The Cleadon, 14 Moore, 92. Williams v. Crutch^ 
The Chancellor y 14 Moore, 202. Hamburg American Steam, Navigation 
Go, V. North of Scotland Banking Company, 15 Moore, 262. 

2 Austria, Argentine Republic, Belgium, Brazil, Bremen, Chili, 
Denmark, Equator, France, Great Britain, Greece, Hamburg, Hanover, 
Hawaiian Islands, Hayti, Italy, Lubeck, Mecklenburg - Schwerin, 
Morocco, Netherlands, Norway, Oldenburg, Peru, Portugal, Prussia, 
Roman States^ Russia, Schleswig, Spain, Sweden, Turkey, United 
States, Uruguay. 

8 Dupont V. Quebec SS. Co, R. J. Q. 11 S. C. 188. 
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pleaded that if the law of England was to govern, there 
was no action by reason of the doctrine of common 
employment, which gives no right of action against the 
employer for damages sustained by the negligence of a 
fellow servant. The Superior Court (Routhier, J.) held 
that as the cause of action was a quasi-delict which 
occurred within the territorial limits of Trinidad, and as 
by the rules of Private International Law the lex loci 
delicti commissi must govern, the plaintiffs could not 
maintain the action under the law of that island. The 
Court of Review, (Caron, Cimon & Andrews, JJ.) 
reversed this judgment, holding that the ship, being a 
British ship registered in England and subject to the 
Merchant Shipping Act, was at the time of the acci- 
dent a part of the territory of England, and those on 
board of her were therefore not subject to the laws of 
the island of Trinidad in respect of their mutual rights 
and liabilities connected with the loading and navigation 
of the ship. As to the English law, the court held that 
the doctrine of common employment was based on an 
implied consent of the party hired to take the risk of 
accidents caused by the fault of his fellow employees, 
and that such consent could not be read into a contract 
of hire which was really a Quebec contract, 
couisions The greatest difficulty consists in ascertaining the law 
high seas, of reparation or damages which is applicable in cases * of 
collisions occurring outside of territorial waters. Story 
puts the case of a collision on the high seas occurring 
without fault on either side between an English ship, 
whose law would in such case establish no contribution 
between the ships, each party bearing his own loss, and 
a foreign continental ship, whose law divides the loss 
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equally between the ships. " How," he asks, " is the 
loss to be borne ? Will it make any difference whether 
the proceeding against the ship or owners for redress is 
in England, or in the proper continental court ? If the 
right depends on the law of the place where the proceed- 
ings are had against the ship or the owner, then there 
will be no reciprocity in the administration of the rule. 
In a case so confessedly novel in its presentation, it will 
be found very difficult to affirm any ground of principle, 
upon which the law of one country rather than that of 
the other, ought to prevail." ^ 

A case of this kind was decided by the Vice- Admiral- 
ty Court in Quebec in 1860.^ A collision had taken 
place on the high seas between a French brig and a 
Norwegian barque under circumstances which, in the 
opinion of the court, showed that the case was one of in- 
evitable accident which neither party could possibly have 
prevented by the exercise of ordinary care, caution and 
maritime skill. The court undoubtedly had jurisdiction 
as the proceeding was in rem and the vessel against which 
the proceedings were brought was within the local juris- 
diction of the court. The question as to the law which 
should be applied does not appear to have been discussed,, 
but the learned judge seems to have had no doubt in hi& 
mind that the lex fori should govern, for he decided, with- 
out reference to the law of France or Norway, that the 
loss must be borne by the party on whom it had fallen » 
in accordance with the rule of our own law. 

A conflict of laws may also arise when a collision 



1 Conflict of Laws, s. 42dg. 

2 Ths Anne Johanne, Stuart's Cases in the Vice- Admiralty Court, 
p. 43. 

13 
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on the high seas is due to the fault of one or both of 
the ships, for the legal consequences of the delict and 
the rules as to damages may vary. The tendency of the 
modern European authorities is to hold that when the 
ships belong to different nations, the remedy should be 
given if the law of the injured ship allows it, but to no 
greater extent than the law of the delinquent ship pro- 
vides.^ But in England it has been held that a foreign 
ship seeking the remedy must take it according to the 
law of the country where the suit is brought ^ and our 
courts would doubtless follow English precedents rather 
than continental authorities on the subject. In an action 
against a British ship for damages suffered by a collision 
which took place in a foreign port, the Judicial Commit- 
tee of the Privy Council held that, the claim being based 
on acts committed within the territory of a foreign state, 
the party claiming reparation from a British court was 
not entitled to the benefit of the foreign law against the 
provisions of the statute law of England, in respect of 
compulsory pilotage, by which no such liability existed 
as provided by the Belgian law, as an English court will 
not enforce a foreign law and give a remedy in the shape 
of damages in respect of an act which, according to its 
own principles, imposes no liability on the person from 
whom damages are claimed.^ 
^riation -^y *^^ provisions of the various Merchant Shipping 
acts the legislature of any British possession may repeal 
wholly or in part any provisions of the Imperial Act 
(other than the part relating to emigrant ships) relating 



1 BaVy Private International Law, pp. 720 sqq. 

2 The Vernon — 1 W. Robinson New Adm. Rep. 316. 
8 The Halley—h Moore N. S. 282. 
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to ships registered in that possession, and may also regu- 
late the coasting trade of that possession.^ Under this 
authority our Dominion Parliament has passed an act 
respecting the Registration and Classification of ships in 
Canada,^ which provides various forms for the transfer or 
mortgaging of such ships, hut which also provides (sec. 
48) that documents executed in Quebec may be made and 
passed in the form and according to the manner prescribed 
in that province. The same parliament has also passed 
an act respecting the Shipping of Seamen,^ the provi- 
sions of which are extended to ships in the merchant 
service of every foreign country and to all persons in 
relation to such ships, subject to the terms of treaties 
with foreign nations and to the rights and privileges of 
consuls, vice-consuls and other accredited agents of for- 
eign states. (Sections 126-7). Again, most of the pro- 
visions of the act respecting the Navigation of Canadian 
Waters * including the rules for preventing collisions and 
the penalties and liability resulting from a breach of 
these rules apply to all foreign ships within Canadian 
waters. (Section 9) ". So also the Wrecks and Salvage 
Act^ applies to foreign vessels straiided or wrecked 
within the limits of Canada. (Sec. 17). 

This local legislation will be found to follow very 
closely the enactments of the Imperial Parliament on the 
same subject, and the exceptional cases where the local 
law is applied to foreign ships, instead of the law of the 
flag, are also generally restricted to provisions for the 
safety of life and property within territorial waters. 

1 See Sections 735-6 of the act of 1894. 2 Rgy. gt^t. Can. Ch. 72. 

s Rev. Stat. Can. Ch. 74. * Rev. Stat. Can. Ch. 79. 

e The Aurora— 10 L. C. R. 445. » Rev. Stat. Cau. Ch, 81. 
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mSf*^*" ^^® hiring of a ship, or of space therein, for the con- 
veyance of merchandize, is governed by the rules appli- 
cable to ordinary contracts, except where maritime law 
or custom derogates from general principles. It is not, 
however, one of those contracts which must always be- 
governed by the law of the ship's flag, for it is made by 
the ship-owner or his agents just as often as with the 
captain, and is not one of those contracts which, like 
loans on the security of the ship or cargo, or the engage- 
ment of seamen, are within the special sphere of the 
master's functions, and necessarily subject to the law of 
the flag.^ The law governing the contract of affreight- 
ment depends, as in the case of ordinary contracts, on a 
variety of circumstances from which the intention of the- 
parties may be gathered, and the nationality of the ship 
is only one of the facts which must be taken into con- 
sideration in determining that intention. We have al- 
ready noticed a case in which the Judicial Committee of 
the Privy Council held that a bill of lading made in 
England by the master of an English ship must be re- 
garded as an English contract governed by the law of 
England as to its incidents.^ The decision was not based 
exclusively on the fact that the ship was a British reg- 
istered ship, but also on the consideration that the place 
where the contract ^yas entered into was in England. 
As has been observed ^, bills of lading frequently contain 
an express clause by which the parties agree that the 
contract shall be governed in whole or in part by some 
particular law or custom, and our courts would doubtless 
give eflfect to such stipulations unless they were arbitra- 

1 Supra, p. 185. * Moore v. Harris, 2 Q. L. R. 147. Supra, p, 150.. 
8 Supra, p. 154. 
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rily inserted in a contract for the purpose of eluding the 
law which would otherwise naturally govern its validity 
or effect.^ 

It is useful to note that our Civil Code contains a few 
provisions for the solution of the conflicts of laws or 
customs which may occur. 

The obligation of the master to take on board a pilot 
is, by article 2423, dependent on the law of the country 
where the ship happens to be at any time. 

The delivery of the goods must, by article 2429, be 
made in conformity with the terms of the bill of lading, 
and according to the law or usage observed in the place 
of delivery. 

By article 2446, when undeclared goods are found in 
the ship, the master may recover freight upon them, at 
the usual rate paid, at the place of loading, for goods of 
a like nature. 

Article 2460 enacts that if the time, conditions, and 
rate of demurrage be not agreed upon, they are regulated 
by the law and usage of the port where the claim 
arises. 



Cf a^wpra^ pp. 155-6. 



CHAPTER XV. 

DELICTS AND QUASI-DELICTS. 

By article 1053 of our Civil Code, every person cap- 
able of discerning right from wrong is responsible for 
the damage caused by his fault to another, whether by 
positive act, imprudence, neglect or want of skill. The 
general principles creating responsibility in such cases 
are very similar in most civilized communities, but in 
their application to particular cases much diversity will 
be found to exist. For instance, there are important 
diiSferences as to the liability for damages for libel, for 
participation in a duel, for seduction, for collisions at 
sea, etc., etc., and there will in consequence often be a 
conflict between the law of the place where reparation is 
sought (lex fori), and that of the place where the act 
creating liability occurred (lex loci delicti commissi), 
Deucts When an offence or quasi-offence is committed within 

committed , 

^thinthe the Province of Quebec and the action for damages is 

Province. ^ ® 

brought before our courts, there is no conflict, the lex 
fori and the lex loci delicti commissi being the same. 
Such a case appears to come within the meaning of 
article 6 of the Civil Code, which enacts that the laws of 
Lower Canada relative to persons apply to all persons 
being therein, even to those not domiciled there (saving 
the exception as to laws governing status and capacity). 
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Accordingly, if a delict is committed in this province by 
natives or foreigners, the law to be applied by our courts 
is undoubtedly our own law. and whether the law of the 
often ding or injured party does or does not create civil 
liability in such case is immaterial. For, as Bar very 
justly observes,^ the territorial law must desire, in so far 
as obligations ex delicto are concerned, to subject foreign- 
ers, as well as its own subjects, to general regulations in 
the interest of public order and security, and not to 
create an exception in their favour which would offend 
the public sentiment of justice. 

But the case is very different when a delict is alleged oeiicts 

•^ ® committed 

to have been committed abroad, and damages are sought abroad, 
for in our courts. There is a pretty general consensus 
of opinion among international jurists that it would in 
most cases be unjust to test the liability of the delendant 
by the lexfori^ and that it is the lex loci actus which must 
furnish the rule for deciding the case. As Cockburn, 
C. J., said in a leading English case : " To hold the con- 
trary would be attended with the most inconvenient and 
startling consequences, and would be altogether con- 
trary to that comity of nations in matters of law to 
which effect should, if possible, be given. An act might 
not only be lawful, but might even be enjoined by the 
law of another country which would be wrongful and 
give a right of action by our law, and it certainly would 
be in the highest degree unjust that an individual who 
has intended to obey the law binding upon him should 
be held liable in damages in another country where a 
different law may prevail. Thus an arrest and imprison- 
ment might be perfectly justified by the law of a foreign 

1 Private International Law, p. 634. 
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country under circumstances in which it would be action- 
able here. It would be impossible to hold that in such 
a case an action could be maintained in an English 
court." ' 

Although our own jurisprudence is very scanty upon 
this branch of the conflict of laws, the decisions which 
are reported are distinctly in iavour of applying the 
law of the place where the delict or quasi-delict occurs* 
Thus, in an action for damages against a railway com- 
pany for setting fire to a barn by sparks emitted from 
the smoke-stack of a locomotive, the proof established 
that the barn was situated in the Province of Ontario, 
and the Superior Court (Tait, J.) held that the responsi- 
bility of the defendant was governed by the law of 
Ontario." 

The case of Dupont v. Quebec SS. Go.^ has already been 
discussed,^ but does not seem, when correctly understood, 
to conflict with the above doctrine. Damages were 
claimed by the widow and children of an employee of a 
steamship company, killed on board one of its vessels in 
the territorial waters of the Island of Trinidad by the 
insufficiency of a derrick. The steamship company, by 
one of its pleas, alleged that under the law of Trinidad, 
at the date of the accident, the rule actio personalis mori- 
tur cum persond prevailed, and the tiamily of the deceased 
could not in consequence maintain the action. In the 
Superior Court Mr. Justice Eouthier dismissed the action 
for the following reasons: "Considerant que la cause 
d'action alleguee par eux (i.e., the plaintiffs) est un 



1 Phillips V. Eyre, L. R. 4 Q. B. 225. 

2 Glasgow and London Ins. Co, v. Can. Pac. By. Co., 34 L. C. J. 1. 

3 R. J. Q. 11 S. C. 188. * Supra p. 191. 
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quasi-d^lit, et que ce quasi-d^lit aurait eu lieu dans le 
Port de Spain, dans THe de Trinidad ; considerant qu'en 
droit international les actions resultant de delits et 
quasi-d^lits doivent etre jugees suivant la Ipi du pays ou 
ils ont lieu ; considerant que la loi de Trinidad en cette 
matifere est la loi commune (common law) de I'Angle- 
terre, et que cette loi n'accorde pas Taction prise en cette 
cause, qui dans un cas de cette nature est eteinte en 
vertu de la vieille maxime actio personalis moritur cum 
persond,'' etc. 

The Court of Review reversed this judgment and 
condemned the company to indemnify the widow and 
children, but not, as the head-note of the report seems 
to imply, by applying purely and simply the law of 
Quebec (lex fori). The judgment of the Court of Review 
is based on the theory that the ship on which the acci- 
dent occurred, being a British ship registered in Eng- 
land, was therefore at the time a part of the territory of 
England and subject to the laws of England and not to 
those of Trinidad. The court then really did recognize 
that the law to be looked at was that of the place where 
the accident occurred (i.e., the territory of England)? 
although, as has already been pointed out,^ the court 
managed by an indirect method to apply our law to the 
interpretation of the contract between the parties so as 
to exclude the presumed intention which the law of 
England would have read into it. And as the law of 
England, without this presumption which was thus ex- 
cluded, would have given a right of action to the family 
of the deceased (the old maxim of the common law, 
actio personalis moritur cum persond, having been abolished 
in England), the company was held liable. 

1 Supra p. 192. 
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jWitinction This case, moreover, suggests a distinction between 
tndwJOT^- ^^^ which, though not actionable by the lex loci are 
nevertheless unjustifiable or wrongful in the broadest 
sense of the terms. Athough the judgment of the Court 
of Review maintained the action on other grounds, Mr. 
Justice Andrews made the following observations on 
this point : ' In the case before us, as pointed out in the 
plaintiffs' factum, it cannot be pretended that the act of 
negligently killing a man by letting defective tackle of 
a ship fall on him, is not in itself a wrong everywhere ; 
nor is it pretended that the company defendant would 
not, as a general rule, be liable for wrongs done by their 
servants, the master and crew of their ship. What the 
defendants wish us to hold is that although the wrong 
was done, yet the remedy does not exist, first, because 
b\^ the law of Trinidad actio personalis moritur cum per- 
soiid^ and second, that by the law of England the master 
and crew of the ship and the deceased being both em- 
ployees of the defendants, we must read into the de- 
ceased's contract of hiring the rule of English law that 
he was to take the risks of the negligence of his 
co-employees. I think this we carmot justly and reason- 
ably do. I am therefore to reverse and give a just 
compensation to the widow and children." 

The opinion of some English judges appears to be in 
favour of maintaining an action for acts committed 
abroad which are unjustifiable, although not actionable 
by the law of the foreign country in which they have 
taken place,' and a similar modification of the general 

^ Scott V. Seymour, 1 H. & C. 219 ; Oiartered Mercantile Bank v. 
Netherlands Co,, 10 Q. B. D. (C. A.) 521. In a recent case {Ma^hcvdo v. 
Fontes, W. N. 1897, 56) the English Court of Appeal has held that an 
action may be maintained in England for a libel published in Brazil^ 
which, under Brazilian law, though not innocent or justifiable, would 
not there support an action for damafces. 
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rale seems to have been approved by the Scotch 
courts.' 

The doctrine of the application of foreign law to no remedy 
delicts committed abroad must, in all probability, be/or» creates 

no liability* 

qualified here to this extent, that our courts would not 
enforce a foreign law and give a remedy in the shape of 
damages in respect of an act which, according to their 
own principles, imposes no liability on the person from 
whom damages are claimed. This is the holding of the 
Judicial Committee of the Privy Council in a collision 
case jalready referred to,~ in which damages were claimed 
against a British ship resulting from a collision in Bel- 
gian waters through the fault of the pilot whom the ship 
was compelled to employ. A^lthough the Belgian law 
would have imposed a liability on the ship, notwith- 
standing compulsory pilotage, the Judicial Committee 
refused to entertain the action, and it seems likely that 
the same rule would be applied in an appeal from the 
Province of Quebec. 

1 Horn V. N, B, By. Co, (Ct. of Sessions Rep. 4th Ser., Vol. 5, p. 1055). 

2 The HaUey, 5 Moore, N. S. 262. 
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PRESCRIPTION. 



Immove- 
ables gOT- 
«med by 
law of 
situation. 



Before the enactment of the Civil Code the rales to 
be adopted by our courts when a conflict of laws occurred 
in reference to prescription, were by no means settled. 
In the leading case of Wilson v. Demers^^ which was de- 
cided upon the law in force before the code as to the 
prescription applicable to a promissory note, we find a 
great variety of opinions expressed by the judges of the 
Court of Review and of the Court of Appeal, some hold- 
ing that the case must be decided by the lex fori, other» 
by the lex loci contractus, and one of them appeared to 
think that it was either by the lex loci contractus or by 
the lex loci solutionis, without deciding which. ^ 

These controversies are now set at rest by the follow- 
ing provisions contained in articles 2189-2191 of the 
Civil Code : 

Art. 2189. Prescriptions in respect of immoveable 
property are governed by the law of the place where it 
is situated. 

Art. 2190. As regards moveable property and per- 
sonal actions, even in matters of bills of exchange and 

1 10 L- C. J. 261 ; 12 L. C. J. 222 ; 13 L. C. J. 24 ; 14 L. C. J. 317. 

2 See a criticism of this judgment by Mr. Girouard (now Mr. Justice 
Girouard) in 1 R. C. 125. See also the case of Hogan v. Wilson (Stuart's 
Rep. 145), where the lex loci contractus was applied. 
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promissory notes and commercial matters in general, 
one or more of the following prescriptions may be in- 
voked : 

1. Any prescription entirely acquired under a foreign *^g®"^**f 
law, when the cause of action did not arise or the debt ^owbiet. 
was not stipulated to be paid in Lower Canada, and such 
prescription has been so acquired before the possessor or 

the debtor had his domicile therein ; 

2. Any prescription entirely acquired in Lower Can- 
ada, reckoning from the date of the maturity of the 
obligation, when the cause of action arose or the debt 
was stipulated to be paid therein, or the debtor had his 
domicile therein at the time of such maturity ; and in 
other cases from the time when the debtor or possessor 
becomes domiciled therein ; 

3. Any prescription resulting from the lapse of succes- 
sive periods in the cases of the two preceding paragraphs, 
when the first period elapsed under the foreign law. 

Art. 2191. Prescriptions commenced according to the 
law of Lower Canada are completed according to the 
same law, without prejudice to the right of invoking 
those acquired previously under a foreign law, or by a 
union of periods under both laws, conformably to the 
preceding article. 

The first reported case since the code came in force 
i& thsit of milsburgh y. Mayer ^ decided in 1873 by the 
Superior Court, and the head note of the report is to the 
effect that the prescription of a promissory note made in 
a foreign country and payable there, is to be governed 
by the lex fori smd not by the lex loci contractus^ which 
would seem to be in direct contradiction to the provi- 

1 18 L. C. J. 69. 
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sions of art. 2190, § 1. But the reasons of the judgment 
do not warrant the broad statement contained in the 
head-note. The action was instituted on 7th December, 
1872, in Montreal against the defendant, who was then 
domiciled there, upon a promissory note made by him in 
the City of New York on the 18th July, 1866, and pay- 
able there on the 21st January, 1867. At the time the 
note became due the defendant was domiciled in New 
York, and he continued to have his domicile there until 
the 15th of March, 1869, from which date he was domi- 
ciled in Montreal. The defendant pleaded the prescrip 
tion of five years under art. 2260 of the Civil Code, and 
the plaintiff answered that by the laws of the State of 
New York, which governed the case, such a note was 
only prescribed by the lapse of six years. Mackay, J , 
held that the prescription of five years under art. 2260 
C. C. had been acquired, and dismissed the action. It is 
obvious that the facts of the case brought it within the 
provisions of § 3 of art. 2190, which allows the defen- 
dant to invoke any prescription resulting from the lapse 
of successive periods, when the first elapsed under the 
foreign law, and that as the time during which the de- 
fendant was domiciled in New York after the maturity 
of the note added to the time during which he was 
domiciled in this province exceeded five years, he was 
entitled to plead prescription under our code. 

In another case decided in the Circuit Court in 1886,* 
an equally misleading head-note will be found. The re- 
ported holding is to the effect that the prescription of 
an account for board and lodging, contracted in the 
United States, is governed by the law of the domicile of 

1 LafaUle v. LafaUU, 14 R. L. 466. 
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the debtor {lexfori)^^ and not by that of the place where 
the contract was made (lex loci contractus). The facts 
showed that the claim was for board and lodging fur- 
nished at Manchester, State of New Hampshire, in 1871 
and 1872. Towards the end of the year 1872 the de- 
fendant came to live in the Province of Quebec and was 
there domiciled from that date until the institution of 
the action more than ten years later. Chagnon, J., very 
properly held that under § 2 of art. 2190 C. C. prescrip- 
tion had been entirely acquired under our law since the 
defendant acquired a domicile here, but did not express 
himself in the terms of the holding attributed to him by 
the reporter. 

In Cross v. Snow^^ also decided in the Circuit Court in 
1886, the opinion was expressed by Mr. Justice Buchanan 
that the question of prescription was one of procedure to 
be regulated by the lex fori according to article 6 of the 
Civil Code. This expression of opinion was, however, 
unnecessary, as the court found that the defendant had 
been domiciled in this province for more than five years 
since the maturity of the promissory note sued on, and 
consequently the debtor could invoke the prescription 
acquired here under the terms of article 2190, § 2, of the 
Civil Code. 



1 Sic. 2 9 L. N. 196. 



CHAPTER XVII. 

PROCEDURE. 

^overas* There is a general consensus of opinion in favour of 
regulating all matters of procedure and practice by the 
law of the tribunal in which the litigation is pending. 
It could hardly be expected that the courts of any country 
should depart from their own rules of procedure and 
adopt the methods of foreign courts. In so far as sub- 
stantive rights are concerned a court may very properly 
apply the foreign law under which these rights were 
created, but as regards the enforcement of such rights 
the machinery and methods of the tribunal itself must 
be accepted by the litigants who submit their contro- 
versies for decision. It would, indeed, in many cases be 
impossible to adopt the practice and procedure of foreign 
courts, by reason of the differences in their constitution 
and powers. 

In conformity with these principles article 6 of the 
Civil Code enacts that our law is applied whenever the 
question involved relates to " the jurisdiction of the 
courts and procedure, to the mode of execution and at- 
tachment." 

jurisdic- The subject of jurisdiction may be looked at from two 
points of view : lo with regard to cases in which our 
own courts assume jurisdiction when some foreign ele- 
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ment is involved ; and 2o in respect of cases where the 
competency of foreign tribunals will be recognized by 
our courts. 

The second of these two aspects has, for the sake of 
convenience, been examined under the different subjects 
of this work, concurrently with the rules for the recogni- 
tion and application of the foreign law upon each subject 
(s. V. Divorce and Separation, Admiuistration, Bank- 
ruptcy and Insolvency, Foreign Judgments, etc.) 

Logically, of course, there is a great distinction be- 
tween the rules governing the recognition of the jurisdic- 
tion of foreign courts, and those which prescribe the 
adoption or rejection of foreign law in any particular 
case. But the two inquiries are often so closely con- 
nected, that in many cases it is difficult to discriminate 
between them, and accordingly it seems preferable to 
abandon a scientific arrangement in favour of practical 
convenience. 

Some of the rules concerning the competency of our 
own courts have also been occasionally referred to as 
incidental to the treatment of some of the divisions of 
Private International Law (s. v. Divorce and Separation, 
Immoveable property, etc.), but a fuller consideration of 
the subject is now necessary. 

Our Civil Code contains the following two articles, 
which lay down very general rules : — 

27. Aliens, although not resident in Lower Canada, 
may be sued in its courts for the fulfilment of obligations 
contracted by them even in foreign countries. 

28. Any inhabitant of Lower Canada may be sued in 
its courts for the fulfilment of obligations contracted by 
him in foreign countries, even in favour of a foreigner. 

14 
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It is obvious that article 27 does not intend to confer 
jurisdiction on our courts on the ground that the person 
sued is an alien. It merely enacts that the alienage of 
the party sued does QOt oust the court of its jurisdiction, 
if that jurisdiction can be otherwise sustained. 

The correlative right of appearing as plaintifis in cases 
before our courts is conferred upon foreigners by articles 
79 and 80 of the Code of Civil Procedure (1897), which 
will be referred to presently. 
Bxterri- A limitation of the rule that aliens are subject to the jur- 

isdiction of our courts is imposed by the principle of eoder- 
ritoriality. As this is a question of public law we must look 
to the law of England for the rules governing this subject. 
They are succinctly stated by Mr. Walker ^ as follows :— 
a. Foreign sovereigns travelling within a state in 
their proper character, together with their per- 
sonal attendants, are held exempt from the local 
jurisdiction. 
6. Ambassadors and other diplomatic agents are 
granted a similar exemption from the local juris- 
diction within the territorial limits of the state to 
which they are accredited. 

c. Foreign men-of-war are by the universal consensus 
of nations allowed when within the territorial 
waters a tolerably complete exemption from the 
jurisdiction of the local sovereign. 

d. The grant of a free passage implies a waiver of 
all jurisdiction over the troops during their pas- 
sage, and permits the foreign general to use that 
discipline and to inflict those punishments which 
the government of his army may require. 

^ Manual of Public Intern atioTnal Law, pp. 68 sqq. See also Dicey 
Conflict of Laws, pp. 209 sqq. 
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Article 28 lays down the obvious rule that au inhabit- 
ant of this province cannot decline the jurisdiction of the 
<Jourts of his own domicile even when some foreign ele- 
ment is involved in the controversy, e. g. when the 
obligation is contracted abroad, or when the other con- 
tracting party is a foreigner. The article also impliedly 
recognizes the right of foreigners to enforce obligations 
in our courts. 

There are, however, exceptions to the rule laid down 
in article 28. When our courts are incompetent ratione 
materioBy the fact that the defendant is domiciled here 
would not give them jurisdiction. 

For example, our courts will not entertain an action ^i^^o?" 

* ' ^ ^ affecting 

against defendants in this province for the cancellation ^JViLbSS' 
of a lease of real estate situated in the Province of On- 
tario.* Nor has a court in this province any authority to 
name experts for the purpose of establishing a boundary 
line in Ontario.^ Again, there is no jurisdiction in the 
Quebec courts to declare a will void as to immoveables 
situated in the other provinces of Canada or in the 
United States.^ 

The principal rules concerning the jurisdiction of J^risdic- 
our courts of original civil jurisdiction in cases which go^ie of ^ 
present some foreign element, may be deduced from the <»<*'^'«- 
provisions of the following articles of the Code of Civil 
Procedure (1897) :— 

94. In matters purely personal, other than those men- 
tioned in Articles 96, 97, 98, 103 and 104, the defendant 
may be summoned : 

1. Before the court of his domicile ; and in the case 



^ Seriauer v. Porter, 7 L. C. J. 42. 

« Skead v. McDonnell, 3 R. C. 42. » Boas v. Boaa, 25 S* C. R. 307. 
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of election of domicile for the execution of an act, before- 
the court of the domicile so elected ; 

2. Before the court of the place where the action is 
personally served upon him ; 

3. Before the court of the place where the whole cause- 
of action has arisen ; 

4. Before the court of the place where the whole or 
part of his property is situated, when he has left his^ 
domicile in the province, or has never had such domicile, 
but has property therein, and the cause of action has not 
arisen therein. 

95. A fire or life insurance company may be sum- 
moned by the insured, his heirs and assigns, for rights- 
arising out of a fire insurance policy, before the court of 
the place in which the insured moveables or immove- 
ables were; and for rights arising out of a life policy, 
before the court of the place in which the insured had 
or has his domicile. 

96. In an action for separation from bed and board,, 
or for separation of property only, the defendant must 
be summoned either before the court of the domicile 
of the husband, or, if he has left his domicile, before that 
of the last common domicile of the consorts. 

99. When a personal action is founded upon several 
causes of action arising in different districts, it may be^ 
brought before any court which has jurisdiction by reason 
of one of such causes of action. 

100. In every real or mixed action the defendant maj 
be summoned before the court of his domicile or before- 
that of the place where the object in dispute is situated. 

101. "When a real action has for its object an immove- 
able or immoveables, situated partly in one district or 
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-circuit and partly in another, the suit may be brought in 
either, or in the district or circuit where the defendant 
lias his domicile. 

102. In matters of succession, the parties are sum- 
moned before the court of the place where the succession 
devolves, if it opens in the province ; otherwise, before 
that of the place where the property is situated, or of 
the domicile of the defendant or of any one of the de- 
fendants. 

103. In matters purely personal, if there are several 
detendants in the same action residing in different dis- 
tricts, they may all be brought before the court of the 
district in which one of them has been summoned, pro- 
vided that such summons be not made with the inten- 
tion of withdrawing the real parties from the courts 
which would otherwise have jurisdiction. 

In real actions they must be summoned before the 
court of the place where the object Id dispute is situated. 

In mixed actions, before the court of the place where 
the object in dispute is situated, or before the court of 
the domicile of one of the defendants. 

Our courts also have admiralty jurisdiction under the Admiralty 
provisions of the "Colonial Courts of Admiralty Act,^"^" 
1890 " (53-4 Vict., c. 27, Imp.), and " The Admiralty 
Act, 1891" (Dominion). Under the second section of 
the Imperial Act Colonial Courts of Admiralty " may 
exercise such jurisdiction in like manner and to as full 
an extent as the High Court Id England, and shall have 
the same regard as that court to international law and 
the comity of nations." 

The High Court in England has jurisdiction in rem 
against any ship or property (such as cargo) connected 
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with a ship, if tKe ship or res is in England or within 
three miles of the coast of England^ 

The Canadian Act divides Canada into a number of 
admiralty districts, each having a registry of the court, 
and section 13 allows suits to be instituted in any dis- 
trict registry when 

a. The ship or property, the subject of the suit, is 
at the time of the institution of the suit within the 
district of such registry ; 

b. The owner or owners of the ship or property, or 
the owner or owners of the larger number of 
shares in the ship, or the managing owner or the 
ship's husband reside at the time of the institution 
of the suit within the district of such registry ; 

c. The port of registry of the ship is within the dis- 
trict of such registry ; or 

d. The parties so agree by a memorandum signed 
by them or by their attorneys or agents. 

statas of As to the riffhts of foreigners to be parties to suits 
J^wjo^' before our courts, the Code of Civil Procedure (1897) 
contains the following provisions : 

By article 78, " those who have not the free exercise 
of their rights must be represented, assisted or author- 
ized in the manner prescribed by the laws which regu- 
late their particular status or capacity." 

By article 6 of the Civil Code it is the law of the 
domicile which regulates status and capacity, so that a 
foreign guardian, authorized by the law of his ward's 
domicile to represent him in judicial proceedings, could 
likewise represent him before our courts. Again, a wife 
requiring marital or judicial authorization to sue in the 

^ Dicey, Conflict of Laws, p. 263. 
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courts of her domicile would be obliged to obtain that 
authorization in order to institute proceedings here. But 
a married woman domiciled in the State of New York, 
wJiiose law allows her to sue as if she were a /erne solCj 
would also be allowed to take proceedings before our 
courts without marital or judicial authorization, for 
article 79 C. C. P enacts that : 

" All foreign corporations or persons, duly authorized 
under any foreign law to appear in judicial proceedings, 
may do so before any court in the province." 

It is further provided by article 80 C. C. P. that : 
" Any person who, according to the laws of a foreign 
country, is authorized to represent a person who has 
died or made his will therein, leaving property in the 
Province, may also appear as such in judicial proceed- 
ings before any court in the province." 

Where a will had been executed and probated in the 
State of Kew York, and an executor then resident in 
that State had subsequently acquired a domicile in this 
province, it was held that he could be sued here for an 
account, under the terms of the statutes 22 Yict., ch. 6, 
and C. S. L. 0. ch. 91, from which the above article is 
derived.* 

In Greenshields v. Aitken dh Biekerdike dh Trusts Cor- 
paration of OniariOj^ the Superior Court (Gill, J.) held 
that the word " person " in article 14 of the old Code 
of Procedure, which is identical with article 80 of the 
present code, includes corporations, and accordingly, 
that a corporation empowered under the law of Ontario 
to administer the estate of a person whose succession 

1 HogU V. ffogU, 1 R. de J. 188. 
R.J.Q. IIS.C. 137. 
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opened in that province may appear in judicial pro- 
ceedings in that capacity in the province of Quebec, 
although by our law corporations cannot be entrusted 
with the execution of wills or the administration of 
estates. 
Eridence. The subjcct of evidcncc gives rise to some of the most 
perplexing questions in Private International Law. By 
some authorities it is regarded as a branch of procedure 
which must invariably be governed by the lex fori. Others 
make a distinction between the rules of evidence which are 
connected with the method of conducting the suit, and 
those which affect the substantive rights of the parties. 
This distinction appears to be recognized by the leading 
authorities under the old French system. There were the 
rules ordinatoria judiciorum which referred to the mode of 
procedure, and were governed by the lex forty and the 
rules called litis decisoria, which served as a basis for the 
judgment, and were to be determined according to most 
writers by the law of the place where the contract was 
made or the facts occurred. In support of this opinion 
it is urged with considerable force that the contracting 
parties should be enabled to know at the time they 
enter into the contract how that contract can be proved ; 
whether a writing is necessary, or whether verbal testi- 
mony will be sufficient ; if a writing is required, what its 
requisites are, and if verbal testimony suffices, how 
many and what kind of witnesses must be secured. To 
leave such matters to be governed by the law of the 
tribunal before which the action is brought, would too 
often result in making a bond fide claim unenforceable. 
Thus, if the lex loci contractus allows proof by parol of a 
contract of sale, no matter what the price or value may 
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amount to, and the case happens to be tried in a country 
where the law prohibits the proof of such contracts by 
testimony when they exceed a certain amount, it seems 
like a denial of justice to refose to enforce a bargain 
entered into by parties who probably took into con- 
sideration the law of the place where they contracted, 
and who could not foresee where the subsequent 
litigation might arise. 

Accordingly, most of the old French authors appear 
to be in favour of applying to such cases the lex loci con- 
tractus^ and the jurisprudence of the Cour de Cassation 
is in the same direction.^ Our own jurisprudence on the 
subject is rather scanty, but, so far as it goes, also adopts 
the lex loci contractus rather than the lex fori. 

In the case of Wilson v. Perry,^ the Superior Court 
(Berthelot, A. J.) followed this opinion. The action 
was for the value of the use and occupation of an 
immoveable situated in Upper Canada, and the plaintiff 
also alleged an express promise to pay. Proof was made 
that by the law of Upper Canada the evidence of a 
single uncontradicted witness was sufficient to establish 
a claim of this kind, and the court held that inasmuch 
as the cause of action had originated in Upper Canada, 
the sufficiency of the evidence must depend on the law 
of that province. 

In the case of Lefebvrev. Digman^^ the Superior Court 
(Tellier, J.) held that the proof of the filiation and 
legitimacy of children born in Vermont of parents 
domiciled there, must be established according to the 

^ BouUenois, Tit. IV., ch. II, Obs. 46 (vol. 2, pp. 458 sqq.) Guyot^ 
R6p. Vo. * Preuve,' pp. 573-6. Danty, Preuve, Ad. au ch. I, No. 11, p. 49. 
Caaa., 24 aodt 1880 ; D. 1880. 1. 447. 

« 4 L.C.J. 17. 3 3R.de J. 194. 
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laws of that state, but if those laws appeared to be silent 
as to the mode of proof in such cases, recourse must be 
had to our own law. 

Again, in Doutre v. The Queen^^ where an advocate 
proceeded by petition of right against the government 
ot Canada upon an agreement entered into in the Prov- 
ince of Ontario for professional services as counsel 
before the Fisheries Commission sitting in the Province 
of Nova Scotia, the Exchequer Court of Canada 
(Fournier, J.) held that the rules of evidence in force in 
the Province of Ontario were applicable, and the suppli- 
ant's evidence on his own behalf was therefore admis- 
sible. 
Bvidenoe In SO far as our law of evidence in commercial cases is 

inoommer- 

ciaicases. cohccrned, there are indications in our code that the 
rules restricting the admissibility of parol evidence are 
to be regarded as matters of procedure. Thus, article 
1235 C. C. enacts that : — " In commercial matters in 
which the sum of money or value in question exceeds 
fifty dollars, no action or exception can he maintained 
against any party or his representatives unless there is a 
writing signed by the former," etc. This language shows 
that it is the remedy which is denied, and consequently 
that this depends upon the lex fori. This interpretation 
has been put by the English courts on the section of the 
Statute of Frauds from which article 1235 C. C. is 
derived. Thus, in the leading case of Leroux v. Brown^^ 
where a Frenchman made a verbal contract in France 



1 4 L. N. 34. This case was subsequently appealed to the Supreme 
Court of Canada (1 Ex. C. R. 355), and to the Privy ConncU (9 Ap. C. 746), 
and the judgment of the Exchequer Court was confirmed, but no ruling 
was given as to the admissibility of the evidence. 

a 12 C. B. 801 ; 22 L. J. C. P. 1. 
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with an Englishman to serve him, in France, such con- 
tract being valid and enforceable by the law of France, 
it was held that no action could be brought in England 
on such an agreement without the memorandum in 
writing required by the 4th section of the Statute of 
Frauds, inasmuch as that enactment applied to pro« 
cedure. 

In the case of certain writings executed out of the ^SSL**' 
Province, the following provisions are contained iiioutStoe 
article 1220 of the Civil Code : p'"^** 

" The certificate of the secretary of any foreign state 
or of the executive government thereof, and the original 
documents and copies of documents hereinafter enumer- 
ated, executed out of Lower Canada, make primd facie 
proof of the contents thereof without any evidence being 
necessary of the seal or signature affixed to such original 
or copy, or of the authority of the officer granting the 
same, namely : 1. Exemplifications of any judgment or 
other judicial proceeding of any court out of Lower 
Canada, under the seal of such court, or under the signa- 
ture of the officer having the legal custody of the record 
of such judgment or other judicial proceeding ; 2. Ex- 
emplifications of any will executed out of Lower Canada, 
under the seal of the court wherein the original will is of 
record, or under the signature of the judge or other 
officer having the legal custody of such will, and the 
probate of such will under the seal of the court ; 3. 
Copies of the exemplification of such will and of the pro- 
bate thereof certified by the prothonotary of any court in 
Lower Canada, in whose office the exemplification and 
probate have been recorded at the instance of an inter- 
ested party and by the order of a judge of such court ; 
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Buch probate is also received as proof of the death of the 
testator ; 4. Certificates of marriage, baptism or birth, 
and burial of persons out of Lower Canada, under the 
hand of the clergyman or public officer who officiated, 
and extracts from any register of such marriage, baptism 
jor birth and burial, certified by the clergyman or public 
officer having the legal custody thereof; 5. Notarial 
copies of any power of attorney executed out of Lower 
Canada, in the presence of one or more witnesses and 
authenticated before the mayor of the place or other 
public officer of the country where it bears date, the 
original whereof is deposited with the notary public in 
Lower Canada granting the copy ; 6. The copy taken 
by a prothonotary or a clerk of a circuit court in Lower 
Canada of any power of attorney executed out of Lower 
Canada in the presence of one or more witnesses and 
authenticated before any mayor or other public officer of 
the country where it bears date, such copy being taken 
in a cause wherein the original is produced by a witness 
who refuses to part with it, and being certified and de- 
posited in the same causej The original powers of at- 
torney mentioned in the preceding paragraphs numbers 
five and six, are held to be duly proved ; but the truth 
of the exemplifications, probates, certificates or extracts, 
and the original powers of attorney mentioned in this 
article, may be denied and proof thereof be required in 
the manner provided in the Code of Civil Procedure." 
JS^- It frequently happens that a foreign court requires 

5^^°' to take the evidence of persons residing in this province, 
and this is usually done by issuing a rogatory com- 
mission addressed to one or more persons designated to 

1 See Marston v. PelUtier, 29 L. C. J. 335 ; 14 R. L. 251. 
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receive the depositions of witnesses and to transmit them 
to the foreign court. We must therefore see how far 
our own courts will assist foreign courts in the way of 
compelling the attendance of witnesses, and forcing 
them to answer interrogatories or to produce documents. 

The Imperial Statute, 22 Vict., cap. 20, provides for imperial 
the takinff of evidence in suits pendine before tribunals applying 

. _ __°. , n . . -^ _ ® . , toBritlBh 

m Her Majesty s dommions only. It enacts that when courts. 
any court of competent jurisdiction in Her Majesty's 
dominions has authorized, by commission or other 
process, the obtaining in any proceeding of the testi- 
mony of witnesses out of its jurisdiction and within the 
jurisdiction of another British court or judge having 
authority under the act, such last mentioned court or 
judge may enforce the commission by commanding the 
attendance of witnesses, ordering the production of 
documents, punishing disobedience to orders, &c., just as 
it would enforce its own orders in a case depending in 
such court. A person who, upon such examination, 
wilfully and corruptly gives false evidence is deemed to 
be guilty of peijury. But a witness may refuse to 
answer questions tending to criminate himself, or other 
incompetent questions, which he would not be obliged 
to answer in a case pending before the court enforcing 
the commission, and may also refuse to produce docu- 
ments which he would not be compellable to produce at 
a trial in such case.' 

Under the authority of this statute a decision was 
given in a case in which a commission had been issued 
from the Court of Queen's Bench, Manitoba, for the 
examination of a witness in this province. ObjecJtrorr 
was taken to the production of certain books called for 

1 See Appendix B and C. 
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by the plaintiffs, and the commissioner having decided 
in favour of their production, his ruling v;ras submitted 
for revision to a judge of the Superior Court at Montreal. 

Jett^, J., in virtue of the powers conferred upon him 
by the above statute, confirmed the decision of the com- 
missioner.^ 
Canadian The '* Act respecting the taking of evidence relating 
to proceedings in courts out of Canada" ^ contains pro- 
visions very similar to those of the Imperial Act just 
referred to, but it extends these facilities to courts in any 
foreign country, as well as to those in any other of Her 
Majesty's dominions. It seems very doubtful, however, 
whether the provisions of this Act are binding on the 
courts of civil jurisdiction in the Province of Quebec. 
The last section appears to suggest a possible conflict 
between the legislative powers of the Dominion Parlia- 
ment and the Provincial Legislatures. It says that: 
" This Act shall not be so construed as to interfere with 
the right of legislation of the Legislature of any Prov- 
ince requisite or desirable for the carrying out of the 
objects hereof.^ " 

In Smith v. Hempstead^^ where an application was 
made under the Dominion Act 31 Vict. cap. 76 (repro- 
duced in the above quoted chapter of the Revised 
Statutes) to compel the attendance of a witness to be 
examined under a rogatory commission issued out of a 
foreign court, the witness objected that this legislation 
was ultra vires of the Dominion Parliament, inasmuch as 
it had reference to a matter of procedure, which is with- 
in the jurisdiction of the Quebec Legislature. Torrance, 

1 Crawford v. Morton Dairy Farraing Co. 6 L. N. 188 . 

8 JElev. Stat. Can. ch. 140. » See Appendix D. * 16 L. C. J. 140. 
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J., held that this was a matter of international comity, 
and that the act was one which the Dominion Parlia- 
ment might very properly pass, inasmuch as matters of 
international comity are more under its control than 
under the control of the Legislature of Quebec. If by 
"matters of international comity" the learned judge 
meant the rules which our courts are bound to follow in 
cases where a conflict of law arises, it is difficult to 
understand how the Dominion Parliament can have any 
control at all except over subjects assigned to it by the 
constitutional Act of 1867.^ It would surely not be 
pretended, for example, that that Parliament could regu- 
late conflicts of laws in regard to the status and capacity 
of persons, the forms of deeds, or moveable or immove- 
able property in this province, except perhaps incident- 
ally in connection with subjects over which the Domin- 
ion Parliament exercises legislative powers.^ While, 
therefore, the above-mentioned Act may very well be 
considered intra vires of the Dominion Parliament in so 
far as the taking of evidence in criminal cases is con- 
cerned, it does not seem possible to maintain that our 
courts would be bound to apply it in civil cases. 

The right of the creditor to levy by execution on his B*«cu*io»- 

^ By section 132 of that Act the Parliament of Canada has all 
powers necessary or proper for performing the obligations of Canada, 
or any province thereof, as part of the British Empire, towards foreign 
countries, arising under treaties between the empire and such foreign 
countries. Accordingly, if treaties binding this colony were made 
between the Imperial authorities and foreign countries to regulate con- 
flicts of laws, the Canadian Parliament could undoubtedly legislate so 
as to secure the carrying out of such treacy obligations, but apart from 
such a case it does not seem to be vested with any legislative powers in 
regard to conflicts of laws. 

* As, for example, in 53 Vict. cap. :33, sec. 71, enacting rules for con- 
flicts of laws in regard to bills of exchange. 
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debtor's property is, according to all the leading auth- 
orities, entirely a matter of procedure depending on the 
lex fori.^ In a recent case,^ however, a distinction was 
made between the modes of execution of judgments and 
the right to execute, the former being admitted to be 
governed by the law of the place where the procedure 
is taken, while the latter was regarded as something 
entirely different and forming a substantial element of 
the contract. The facts were as follows : A railway 
company, incorporated under the laws of Vermont, 
having become insolvent, was placed in the hands of 
receivers by judgment of the Circuit Court of Vermont, 
which vested them with all the assets of the railway and 
authorized them to operate it. The receivers took 
possession of the assets under this judgment, and by the 
laws of Vermont the creditors of the company could 
not after that date execute any judgment against the 
railway. Some of the cars and locomotives of the com- 
pany, of which the receivers had previously taken 
possession, and which were on the tracks of the Grand 
Trunk Railway in Montreal, in the course of the oper- 
ation of the railway by the receivers, were seized by a 
creditor in execution of a judgment obtained in this 
province. The judgment creditor was a mere pr^te-nom 



1 Dumoulin (Tom. 3, Com. ad Cod. Lib., tit. 1, 1. 1, p. 554) : ** Unde, 
an instrumentum habeat executionem, et quomodo debeat exequi, 
attenditur locus ubi agltur vel fit executio. Ratio, quia fides instm- 
menti concernit meritum ; sed virtus executoria et modus exequendi 
concernit processum." 

BotUlenoiSy vol. 1, pp. 523 sqq. 

Story, Conflict of Laws, § § 571, 572. 

Foote, Private Intemat. Jurisp., p. 517. 

Dicey, Conflict of Laws, pp. 712-14. 
Barker v. Centred Vermont By., R.J.Q. 13S.C. 2. 
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for an American creditor, and the promissory note upon 
which the judgment was obtained was signed and made 
payable in Vermont, where the maker (the railway com- 
pany) and the payee were both domiciled. The receivers 
opposed the execution of the judgment here on the 
ground that the seizing plaintiff in the cause was bound 
by the law of Vermont, which prevented him from 
executing the judgment against property of which the 
receivers had taken possession under the judgment ot 
the Circuit Court of Vermont, and which vested them 
with the assets of the company against the creditors. 
Archibald, J., held that as the contract was made in 
Vermont between persons domiciled in that state, the 
consequences attached to the contract by the laws of 
Vermont must be applied by our courts, and inasmuch 
as one of the conditions and consequences of the con- 
tract with the railway company, made applicable to it 
by the laws of Vermont, was that the right of execution 
and sale of the property of the railway should cease on 
the appointment of receivers, this judgment creditor 
could not be allowed to proceed to execute his judgment 
against such property merely because it had passed from 
the territorial jurisdiction of the court of Vermont into 
that of the courts of this province. 

It seems impossible, however, to admit the propo- 
sition that the right of execution is "one of the con- 
ditions and consequences of the contract," as the learned 
judge puts it. An obligation ex delicto or ex lege is just 
as much executory as one ex contractu^ and it cannot be 
asserted that the results of a breach of the obligation are 
within the contemplation of the parties to any greater 

extent in one case than in the other. In any case it 
15 
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must be contemplated by the parties that in the event of 
a breach a judgment may be rendered by a court of 
competent jurisdiction elsewhere than at the place of 
the contract. And when such court has rendered a 
judgment ordering the defendant to pay a sum of money, 
it does not seem possible to restrict the power of that 
court to enforce obedience to its orders by any consider- 
ations as to what the defendant intended when he con- 
tracted the obligation. The intention of the parties to 
the contract may possibly influence the court in allowing 
or refusing a recourse which may be presumed to have 
been contemplated or excluded by the nature of the 
contract. Thus, we have already seen that in one case 
an English contract of sale was held to carry with it the 
remedy of stoppage in transiiu^^ and that in another case, 
a sale made in Rhode Island was considered as exclud- 
ing any such remedy as that of attachment in revendi- 
cation or the right to obtain a dissolution of the sale for 
non-payment.^ But these considerations were urged 
before the rendering of a judgment for the very purpose 
of obtaining a judgment which would define the extent 
of the remedy allowed to the plaintiff*. In the case of 
Barker v. Central Vermont jRj/., on the contrary, judg- 
ment had been obtained in our Superior Court, and this 
judgment, which was not attacked, ordered the payment 
of a sum of money as in any ordinary case. It neces- 
sarily follows that the compulsory execution of this 
order by the officers of our court could not be affected 



1 Rogers v. Mississippi & Dominion S.S, Co,^ 14Q.L.H. 99. Supra, 
p. 150. 

2 Rhode Island Locomotive Works v. South Eastern Ry,, 31 L.C.J. 
86. Supra, p. 151. 
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by any presumed intention of the parties when they 
entered into the original contract J 

The provisions of our Code of Procedure by which a capiaa. 
plaintiff may in certain cases have the person of his 
debtor placed in judicial custody, also give rise to diffi- 
cult problems. 

By article 895 of that code a writ of summons and 
arrest {capias ad respondendum) may be obtained against 
a defendant who is about to leave the Provinces of 
Quebec and Ontario with intent to defraud his creditors, 
or who secretes his property with a like intent ; but the 
debt must have been created or made payable within the 
limits of Quebec and Ontario.'^ 

But can a debtor be arrested here for acts committed 
abroad which by our law would be considered as a 
secretion of his property with intent to defraud his cred- 
itors ? This question was raised in Ga ult vs. Robertson,^ 
decided by the Court of Review in 1877. The defendant 
lived in the Province of Ontario and was arrested while 
temporarily in Montreal by a writ of capias ad responden- 
dum based on an affidavit alleging secretion of property 
with intent to defraud. The facts relied upon by the 
plaintiff to establish secretion were proved to have taken 
place in the Province of Ontario, and for this reason the 
capias was quashed by the Superior Court. This judg- 
ment was reversed by the Court of Review by a majority 

1 It seems, however, that this judgment recognizing the right of 
the receivers to prevent the seizure and sale of the railway's property 
in this province, might possibly be sustained on other grounds, which 
will more properly be examined in dealing with the subject of Bank- 
ruptcy and Insolvency. See p. 234, infra. 

2 Article 806 of the former Code of Procedure enacted that a capias 
could not issue " for any debt created out of the Province of Canada." 

8 21 L. C. J. 281. 
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judgment, so that the judges Avere equally divided as to 
the possibility of maintaining the arrest. The judge of 
first instance and the dissenting judge in Review were 
both of opinion that capias could not issue except for 
acts of secretion committed within the Province of 
Quebec. Upon this point Dorion, J., remarked : " This 
court has no more power over the property and effects 
situated in Ontario than if they were in China or any- 
other foreign couotry. They would be subject to the 
laws of such countries and could be disposed of according 
to such laws. "What is called here secretion may be a 
perfectly honest transaction abroad, and if the plaintiffs' 
pretensions were maintained, a man might be punished 
here for that which would be no offence in his own 
country." This reasoning might have considerable 
weight if it had been proved in the case that the acts 
charged against the defendant were lawful in Ontario, 
but no such evidence was made, and the learned judge 
should, according to the principle applicable in such 
cases, either have presumed the Ontario law to be the 
sanie as our own, or at least referred the matter for 
opinion to an Ontario court. Assuming that such an 
opinion had been obtained, there would seem to be 
reasons for making a distinction which has already been 
adverted to on the subject of delicts. If the acts com- 
plained of were considered lawful and innocent in the 
country in which they occurred, our courts might pro- 
perly refuse to maintain an arrest against a person for 
such acts. But if the foreign law does not regard such 
acts as innocent, but simply denies the remedy which 
our law would give, then our courts would be justified 
in applying our law to enforce the remedy. Unfortun- 
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ately the opinions of the judges who formed the majority 
in the Court of Review (Torrance & Papineau, JJ.) do 
not seem to deal with the real difficulty. Torrance J., 
held that the defendant could be detained if he came 
within the jurisdiction, and cited the following passage 
from Story : " The better opinion now established, both 
in England and America, is that it is of no consequence 
whether the contract authorizes an arrest or imprison- 
ment of the party in the country where it is made, if 
there is no exemption of the party from personal liability 
on the contract.^ " This citation does not appear to have 
the slightest bearing on the question at issue, for it was 
not pretended by the defendant that the liability to ar- 
rest did not exist because the contract was made in a 
country where such contract did not authorize an arrest. 
In fact the debt in this case was created in Montreal, so 
that this question could not arise. The contention was 
that the facts charged as constituting secretion occurred 
abroad. Papineau, J., appeared to think that the arrest 
was justified under article 6 of the Civil Code which en- 
acts that " the laws of Lower Canada relative to persons 
apply to all persons being therein, even to those not 
domiciled there." But it might as well be argued that 
this article created a liability in delicto for acts com- 
mitted in a country where such acts were perfectly law- 
ful and innocent, provided the defendant could be served 
within the jurisdiction. 

1 Conflict of Laws, § 571. 



CHAPTER XVIII. 

BANKRUPTCY AND INSOLVENCY. 

SoSidljr^^ Conflicts of law and especially of jurisdiction have 
Sf d^btoJ!^ arisen in connection with the liquidation of companies 
having their legal domicile in one country and carrying 
on business elsewhere. The rational principle appears 
to be that proceedings in bankruptcy or insolvency 
should be carried on at one place only, ^. e. at the domi- 
cile of the debtor ; ^ and this doctrine was approved by 
the Supreme Court of Canada in Merchants Bank of 
Halifax v. Gillespie'^ where it was held that the 
Canadian Winding-up Act (85 Vict., c. 23) was not 
applicable to a company incorporated in England under 
the Imperial Joint Stock Companies Acts (1862-7), and 
Strong, J., remarked that it is a universally recognized 
principle that a company or partnership is only to be 
wound up in the forum of its domicile. Upon the same 
principle it was held in McDonnell & Tyre & Kenney^^ 
that no judge in the Province of Quebec has a right to 
interfere with insolvency matters originated in the 
Province of Ontario, where the insolvent has his domi- 
cile, even though the assignee reside in the Province of 
Quebec and the affairs of the estate be conducted in 
Montreal. 

1 Savigny, Conflict of Laws, pp. 257 sqq. a 10 S.C.R. 312. 
S15 L.C.J. 145. 
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This, however, would not prevent auxiliary proceed- Auxiliary 

' ^ V ^ proceedings 

iiigs in another jurisdiction. For instance, in Allen v. 
Hanson,^ it was held that the Winding-TJp Act iRev. 
Stat. Can. ch. 129) which by its terms applies to incor- 
porated companies doing business in Canada, whereso- 
ever incorporated, is intra vires of the Parliament of 
Canada ; and that in the matter of a Scotch company 
incorporated under the Imperial Acts (1862-6), having 
its head office in Glasgow, and having debts and doing 
business in Canada, a winding-up order made by a 
Canadian court on the petition of a Canadian creditor 
with the consent of the Scotch liquidator, as auxiliary . 
to the winding-up proceedings in Scotland, is a valid 
order. 

But while the abstract principle as to the competency 
of the tribunals of the domicile is recognized by our 
courts, the practical eftects of this recognition are, in 
some respects, not very extensive. 

The right of a foreign receiver or liquidator to appear status of 
and plead before our courts cannot be doubted, as it has receivers 
been recognized in a number of leading cases.'^ It may liquidators 
also be regarded as certain that the powers of such courts, 
receiver or liquidator are not merely co-extensive with 
the jurisdiction of the courts making their appointment, 
bat reach moveable property situated beyond the con- 
lines of the state.^ 

But the chief difficulty arises when a foreign receiver, 

118S.C.R. 667. 

2 Oigood V. Steele, 16 L.C.J. 141. Giles v. Jacques, M.L.R. 7 Q.B. 
456. Giles v. Phaneuf, M.L.R. 1 S.C 322. Allen v. Hanson, 16 Q. L. R. 
79, per Dorion, C. J ., at p. 87. 

^ Young Y. Consumers Cordage Co,, R.J.Q. 9 S.C. 471. Supra 
pp. 131-2. 
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cottflictof^ in the endeavour to take possession of the insolvent's 
forel^re- Property in this province, comes in conflict with the 
i^ir *°^ claims of local creditors, 
creditors. rpj^^^g^ j^ Qsgood V. SteeU,"^ the Court of Appeals, 

confirming the judgment of the Superior Court, held 
that a receiver, appointed under the Statutes of New 
York to an insolvent insurance company (whose powers 
and functions are the same as those of a foreign assignee 
in bankruptcy), cannot intervene in a case pending in 
our courts, wherein moneys belonging to the company 
have been attached, and claim to be paid the moneys so 
attached (less plaintiff's costs) for distribution in New 
York, the legal domicile of the company. The court 
distinctly recognized the right of the foreign receiver 
(under article 14 of the Code of Civil Procedure) to 
appear in judicial proceedings before our courts, but 
held that, under article 6 of the Civil Code, our law 
must be applied whenever the question involved relates 
to contestations as to possession, the jurisdiction of the 
courts and procedure, and the mode of execution and 
attachment ; that the attachment in this case was clearly 
within the exception of the code to the generality of the 
rule that moveable property is governed by the law of 
the domicile of the owner, and that, in consequence, the 
foreign receiver could not withdraw the seized property 
from the jurisdiction of our courts. 

A similar judgment was rendered by the Court of 
Review in Canadian Inland Steam Navigation Co. v. 
Columbian Ins. Co? 

Again, in Allen v. Hanson,^ Dorion, C.J., made the 
following clear statement of this doctrine : — " All the 

116 L.C.J. 141. 2 1R.L. 190. 3 16Q. L. R.87. 
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French authors, without exception, are of opinion, in 
accordance with the jurisprudence, that proceedings in 
insolvency in a foreign country do not control either the 
moveable or immoveable property of the insolvent to be 
found in France, as against French creditors, who are 
entitled to all the remedies secured by the French law 
against their debtors. The courts here, as in France, 
will recognize the proceedings of a foreign tribunal in 
matters of insolvency to the extent of recognizing the 
capacity of assignees or trustees to represent the estate 
of bankrupts in this province, when no adverse interest 
has been acquired in this country over such estate, other- 
wise they will only be allowed to claim property in the 
Province of Quebec, subject to all the equities and 
adverse rights of creditors and others, to be determined 
and settled according to our laws and not according to 
the laws of the country of the domicile of such insol- 
vent. Article 1981 Civil Code. It is contended here, 
that liquidators appointed in Scotland can alone dispose 
of the property in this country of the insolvent com- 
pany, and that they have the right to remove the pro- 
ceeds to Scotland in order to distribute such proceeds 
according to the laws of the domicile of the compan3^ 
If this could be done, the judgment which sanctioned 
their appointment would have conferred upon them 
greater powers than the insolvent company would have 
had. The company could never have removed or 
attempted to remove its property from this country, to 
the prejudice of the creditors here, without giving them 
the right to attach such property and prevent its being 
taken abroad (Art. 834 C. C. P.), and the contention 
that the assignees or liquidators, who are merely the 
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legal administrators of the estate, could derive from a 
foreign judgment more authority over the property of 
the insolvent company than the company had, cannot be 
entertained here." 

In a still more recent case,' the Court of Appeals has 
held, confirming the judgment of the Superior Court,^ 
that the liquidator appointed in the course of the volun- 
tary winding-up of a company formed in England under 
the Joint Stock Companies' Acts, 1862-83, has no right 
to the possession of moneys of the company in this prov- 
ince, previously attached by process under a judgment 
rendered against it, and an intervention by him to quash 
the attachment was held to have been properly dismissed 
on demurrer.^ 

A new and interesting instance of this confl.ict be- 
tween foreign receivers and execution creditors is fur- 
nished by the case of Barker v. Central Vermont Rail- 
way,* which has already been adverted to in another 
connection.''* The receivers of an insolvent railway 
company incorporated under the laws of Vermont had 
taken possession of all the assets of the company and 
were operating it under the authority of a judgment of 
the Circuit Court of that State. By the laws of Vermont 
the creditors of the railway could not after that date 
execute any judgments against it. An American cred- 
itor transferred a promissory note of the company to a 
person domiciled in Montreal who was a mere pr^te nom 

1 Powis V. Qv^bec Bank, R. J. Q. 2 Q. B. 566. 

2 R J. Q. 3 S. C. 122. 

8 See, in the same sense, Pacaud vs. Tourigny & Niagara District 
Mutual Fire Ins. Co,, 10 Q. L. R. 54. Compare, also, Bruce vs. Ander- 
son, 2 R. de L. 75. 

4 R. J. Q. 13 S. C. 2. 5 Supra, pp. 224 sqq. 
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and who obtained a judgment against the company in 
the Superior Court at Montreal. The judgment creditor 
then proceeded to execute the judgment and seized cars 
and locomotives of the company which were in Montreal 
on the tracks of the Grand Trunk Railway in the course 
of the operation of the company by the receivers. An 
opposition to the seizure was made by the latter on the 
ground that the real plaintiff in the cause (the American 
creditor) was bound by the laws of Vermont and could 
not attach the assets with which the receivers were duly ^ 
vested, merely by reason of their being temporarily in 
this province. The reasons of the judgment maintaining 
this opposition have already been criticized/ but it might 
be possible to sustain it on other grounds. The receivers 
were duly vested with the control and possession of 
these moveable assets when they were still within the 
jurisdiction of the Vermont Court, and it may be doubted 
whether the receivers, by bringing them into this prov- 
ince temporarily and keeping them in their possession 
and control all the time, could be divested of their rights 
previously acquired under a foreign law. In a case 
decided by the Superior Court and confirmed by the 
Court of Appeals in 1886,^ it was said that article 6 of 
the Civil Code could not create on moveables brought 
into Lower Canada a privilege or recourse to which they 
were not subject before coming there, and it would not 
seem unreasonable to argue, e converso^ that a lien or 
right of possession duly acquired under a foreign law 
would not be lost by bringing the moveables into this . 
province for a temporary purpose. 

1 Supra, p. 225. 

* Rhode Island Locomotive Works v. South-Eastern By., 31 L. C. J. 
86. 
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As Dorion, C. J., said in the case above cited, our 
courts will recognize the capacity of foreign assignees 
to represent the estate of bankrupts here when no adverse 
interest has been acquired in this country over such estate. 
Accordingly, a judgment maintaining the possession 
and control which the receivers already had of the 
moveables they brought with them into this country, 
does not seem to violate any of the principles upon 
which our judges have hitherto protected adverse in- 
terests previously acquired by local creditors. 
aSSTn" The Supreme Court of Canada decided in an appeal 
fransferred fVom the Proviucc of Outario that a bankrupt assignment 
bankruptcy, madc uudcr the provisions of an Act of Congress of the 
United .States, will not transfer to the trustee in bank- 
ruptcy immoveable property in Canada.^ There can be 
no doubt that the same decision would be given by the 
Supreme Court in a Quebec case, for the judges referred 
to the almost universal consent of authorities, that of 
courts and judges, as well as of text writers, as being 
against the contention that bankruptcy proceedings have 
any extra-territorial operation as regards immoveables.^ 
]Butpo88i- ^ question may arise, however, as to whether an 
English^ English bankruptcy under the Imperial statute of 1883 
bankruptcy, ^^g ^ ^rj Yid,^ cap. 52) would uot opcratc as an assign- 
ment of the bankrupt's immoveable property here. 
This act provides that the bankrupt's property vests, on 
his being adjudged bankrupt, in the trustee for the 
benefit of his creditors ; and " property " is defined as 
including *• money, goods, things in action, land, and 
every description of property, whether real or personal, 

1 Macdoriald v. Georgian Bay Lumber Co., 2 S. C. R. 364. 

2 See also the remarks of Dorion, C. J., in Allen v. Hanson^ 16 
Q. Li. fv. 8o. 
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and whether situate in England or elsewhere'^ It has 
been contended that the effect of this statute is to make 
a bankruptcy thereunder operate as an assignment of 
any land situated within the British dominions, e, g. 
Scotland, Victoria or Canada, subject, of course, to the 
requirements of the local law as to registration or to 
other conditions necessary to effect a transfer of real 
estate situate in the locality. The possibility of com- 
pleting the trustee's title so far as may be required by 
the local law appears to result from the terms of ss. 117- 
119, which provide that aid is to be given to each other 
by British Bankruptcy courts.^ On the other hand, Mr. 
Foote is of opinion that a colonial court would probably 
not consider itself bound by the English statute as the 
more natural interpretation of the Bankruptcy Act 
appears to be that it was intended for Scotch, Irish and 
English courts, and also for such other British courts as 
are not under legislatures of their own.^ 

In considering the effect of a discharge from any debt Effect of 
or liability under bankruptcy proceedings out of the discharge. 
province, a distinction must be made between a dis- 
charge obtained under a bankruptcy act of the Imperial 
Parliament, and one obtained under a foreign law. For 
it has been held by the Judicial Committee of the Privy 
Council that an insolvent who has obtained a certificate 
of discharge in England may oppose it as a bar to an 
action taken against him for a debt contracted in Cal- 
cutta;^ and in another case, that an adjudication in 
bankruptcy, followed by a certificate of discharge in 

^ Williams f Bankruptcy, 6th Ed., p. 190. Dicey, Conflict of Laws, 
pp. 335-6. Baldwin, Bankruptcy, 4th Ed., p. 114. 
* Private Intemat. Jurisprudence, p. 212. 
3 Edwards v. Ronald, 1 Knapp, 250. 
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England under the Imperial Act, has the effect of put- 
ting an end to any claims in the Island of Barbadoes.^ 

The effect here of a discharge obtained under any 
other foreign insolvency law does not seem to have ever 
been considered by our courts. In England, the view 
appears to be that a discharge under the bankruptcy 
law of a foreign country will be recognized as having 
extra-territorial effect, provided the debt or liability has 
been contracted (or, possibly, is payable) in such 
country.^ But, as Bar justly observes,"^ the operation of 
such a discharge should not be extended so as to prevent 
the realization on the debtor's property which may be 
going on simultaneously in some country other than that 
where the bankruptcy proceedings are pending. "It 
cannot," he adds, '' be held that the law of the court of 
the bankruptcy is desirous of extending the discharge 
which it gives so as to exclude the prosecution of claims 
over estates, or over individual assets of property, which 
it would itself have applied in paying creditors, had it 
not been prevented by the territorial limits of its juris- 
diction. No one can say in this case that the prose- 
cution of the claim in another court is contrary to bona 
fides. It is rather a step in supplement of the operations 
of the court of the principal bankruptcy, and has not 
those mischievous consequences which the prosecution of 
claims upon estate subsequently acquired by the bank- 
rupt involves." 

1 Gill V. Barron, 5 Moore, N.S., 214. But a dischsui^e obtained by 
an English Joint Stock Company under the Arrangement Act of 1870 
would not have the same effect, for the Judicial Committee has held 
that this statute does not extend to the colonies. New Zealand Loan 
& Mercantile Agency Co, v. Morrison, [1898] A. C. 349. 

2 Dicey, Conflict of Laws, p. 449. ^ Private Intemat. Law, p. 1039. 
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CHAPTER XIX. 

FOREIGN JUDGMENTS. 

The first requisite for the recoffnition by our courts of i«^*erna- 

^ •• tionalcom- 

the decree of a foreign tribunal is that it should have been ^oJ^J^^^ ®' 
pronounced by a court having jurisdiction in the matter. '^^ 
It is not suflScient that the foreign court should have 
jurisdiction according to the local law ; it must be com- 
petent according to the rules of Private International 
Law.^ A foreign court has an international competency 
which entitles its decrees or judgments to recognition 
in the following cases : 

1. "When the defendant is domiciled within the juris- 
diction of the court. 

2. When the cause of action arose within the jurisdic- 
tion of the court, and the defendant is personally served 
with the action within such jurisdiction. 

3. When the defendant is possessed of property, not 
merely illusory, within the jurisdiction of the court. '^ 

If the exemplification or copy of judgment sued upon 
does not on its face show the international competency 
of the foreign court, and if there is no evidence to bring 
the case under any of the above conditions, an action 

based merely on the foreign judgment will be dismissed.^ 

______ I 

1 Stacey v. Beaudiriy 9 L. N. 363. ^ Jbid. 

* Ibid. See also Kerr v. Lanthier, 19 R. L. 170 ; May v. Bitchier 16 
L. C. J. 81 ; 3 R. L. 440. 
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jrootot By article 1220, § 1, of the Civil Code, exemplifica- 
judgment. tions of any judgment or other judicial proceeding of 
any court out of Lower Canada, under the seal of such 
court, or under the signature of the officer having the 
legal custody of the record of such judgment or other judi- 
cial proceeding, make primd facie proof of the contents 
thereof,^ without any evidence being necessary of the 
seal or signature affixed to the original copy, or of the 
authority of the officer granting the same. 

By article 209 of the Code of Civil Procedure the 
denial of any document specified in art. 1220 C. C. must 
be accompanied with the giving of security for the costs 
of the commission required to obtain the proof of such 
document* 

Where, however, the defendant does not deny the 
truth of the contents of the document, but merely denies 
that he is the person against whom the foreign judgment 
was rendered, the above articles do not apply, and the 
burden of proof is on the plaintiflT to establish the iden- 
tity of the defendant with the person against whom the 
foreign judgment was obtained.^ 

If the copy or exemplification of the foreign judgment 
does not reveal the cause of the indebtedness, the plain- 
tift' may be ordered to file an account, and proceedings 
will be stayed until he does so/ Even in a default case 
the court will require the plaintiff to prove the cause of 

1 In Davies v. Bauron (R J. Q. 11 S. C. 123; R J. Q. 6Q. B. 547 ; 
2 R de J. 465 ; 3 R de J. 3B0), it was held that a foreign judgment 
makes primd facie proof of the law of the foreign country. 

' A denial unaccompanied by such security would be without any 
legal effect Dunbar v. Almour, M. L. R 3 S. C. 142. 

s Btntley v. Stock, M. L. R 4 S. C. 383 ; Marquette v. SmUh, R . J . Q. 5 
S. 0.878. 

« Holme Y. CaasOs, 21 L. C. J. 28. 
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action.^ When the plaintiff has been ordered to file a 
detailed account or bill of particulars showing the nature 
of the claim upon which the foreign judgment is based, 
and fails to do so, the defendant may move to have a 
fiirther delay to file such particulars, and ask to have 
the action dismissed if they are not produced within this 
additional delay.^ 
After the competency of the foreign tribunal is estab- Defences 

ft T flulft DIG* 

lished and the formal requisites of the exemplification or 
copy of judgment are complied with according to the 
above principles, there still remains the question as to how 
far the judgment is conclusive or examinable on the merits. 
Our law distinguishes between judgments rendered in any 
of the other provinces of Canada, and judgments rendered 
out of Canada. The Code of Civil Procedure, 1897, con- 
tains the following provisions on the subject : 

210. Any defence which was or might have been set 
up to the original action, may be pleaded to an action 
brought upon a judgment rendered out of Canada.^ 

211. Any defence which might have been set up to 
the original action, may be pleaded to an action brought 
upon a judgment rendered in any other province of 
Canada, provided that the defendant was not personally 
served with the action within such other Province or did 
not appear in such action.* 

1 Chapman v. Gordon, 8 L. C. J. 196. 

a Hoppock V. Demera, 13 L. C. J. 224. 

3 It follows from the rules above laid down as to the necessity of the 
international competency of the foreign tribunal, that the want of 
jurisdiction of the foreign court can altvays be set up, although it 
might not be a good plea to the action before that court, if it were com- 
petent under its local law. 

* Under the old law (C.S.L.C. Cap. 90, s. 2) no defence was allowed 
if the service had been personal (whether in Upper Canada or in Lower 

16 
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212. Any such defence cannot be pleaded if the 
defendant was personally served in such Province, or 
appeared in the original action, except in any case 
involving the decision of a right affecting immoveables 
in this Province, or the jurisdiction of a foreign court 
concerning such rightJ 

213. In any action against a corporation, any service 
made within another Province in conformity with the 
law thereof is considered as a personal service within 
the meaning of the two preceding articles. 

A recent decision of the Supreme Court of Canada,^ 
deals with the interpretation to be given to a somewhat 
similar statutory enactment in Nova Scotia. By chap- 
ter 104, order 85, rule 88 of R. S. N*. S., it is enacted as 
follows : — 



Canada) or if a defence had been made in the original snit. This 
explains the decision of the Court of Review in 1878 in Alcock y. Hourie 
(22 L.C.J. 145; 1 L.N. 78) where action was brought here on a judg- 
ment obtained in Ontario against a defendant on whom personal ser- 
vice in the original suit had been made at his domicile in the Province 
of Quebec The court held that the defendant was bound by the judg- 
ment. • The above provisions of the Consolidated Statutes of Lower 
Canada were amended by Q. 40 V. c. 14, from which article 211 of the 
present Code of Procedure was taken. Under the new law the defend- 
ant who is sued in this province on a judgment rendered by a pro- 
vincial court in any other province of the Dominion, must have been 
personaUy served tcithin such other province^ in order to be estopped 
from setting up a defence which might have been set up in the original 
suit. Bates v. Lauzon (2 L.N. 117) ; Cole v. Duncan (R. J.Q. 12 S.C. 
152). It was also held under the same statute that its disixisitions 
could not be pleaded by an answer in law, but that the question must 
be determined at the trial on the merits {Green v. Brooks, M.L.R. 4 
S.C. 475). Jn Northern By Co. v. Patton (17 L.C.R. 71) it was held 
that the pendency of an appeal to the Privy Council from a judgment 
rendered in Upper Canada, when security bad been given for the costs 
only, is no defence to a suit brought upon such judgment in Lower 
Canada. 

^ The exception contained in this article is new law. 

« Law V. Hansen, 25 S.C.R. 69. 
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"The record or otherevidenceof a judgment rendered 
in any other province or country against any person 
domiciled in Nova Scotia, shall not be conclusive 
evidence in any action brought on such judgment 
in any court of this province of the correctness of such 
judgment, but the defendant may controvert all or any 
of the facts on which such judgment is founded, or the 
cause of action in the suit in which such judgment was 
given, and may raise the same defence in such suit on 
such judgment as he could have done as fully as if such 
suit had been brought for the original cause of action." 

The appellants had taken proceedings in New York 
against the respondent's ship "Rolf" for damages 
caused by a collision, and the United States court 
decided that the appellants' own ship was solely in 
fault for the collision. The respondent brought action 
in Nova Scotia, where the appellants were domiciled, for 
damages resulting from the same collision, and when the 
appellants pleaded that the collision was due to the 
fault of the "Rolf," the court held that they were 
estopped by the foreign judgment from contesting the 
question as to whose negligence caused the collision. 
This holding was confirmed by the Supreme Court, and 
King, J., made the following observations upon the 
effect of the statute above quoted : " This is an enact- 
ment available only by persons domiciled in Nova Scotia. 
It is intended as a weapon of defence, and not of offience. 
It is not lightly to be supposed that the legislature, 
while leaving the foreign subject to be proceeded against 
in Nova Scotia upon the judgment obtained abroad by 
the person of Nova Scotia domicile, intended that the 
latter should be protected against the consequences of 
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his own unsuccessful incursions into the foreign field. 
The closing words of the clause seem to show that noth- 
ing of this kind was intended. The domiciled defend- 
ant in the Nova Scotia action is to be free to open up 
the foreign judgment sought to be enforced against him 
' as fully as if such suit (in Nova Scotia) had been 
brought for the original cause of action.' The defendant 
in the foreign suit cannot be said to have had an original 
cause of action in the proceedings abroad. I therefore 
think the Act cannot be invoked for the appellant." 

The same reasoning would seem to apply, mutatis 
mutandis^ to the provisions of article 210 of our Code of 
Civil Procedure, and its provisions could probably not 
be invoked successfully under circumstances similar to 
those in the above case. 

Thus, a plaintiff who, after taking unsuccessful pro- 
ceedings in a foreign court, should endeavour to maintain 

another suit for the same cause in this province, would 
probably not be permitted to re-open the controversy if 
the defendant pleaded the foreign judgment as a bar to 
the action. 

In some cases the application of the rule contained in 
article 210 will compel our courts to try and decide cases 
which they are incompetent to entertain ratione materioe. 
For instance, our courts decline to entertain suits affect- 
ing foreign immoveables,^ and, according to the recent 
jurisprudence of the Privy Council already referred to,'^ 
they have no jurisdiction to pronounce decrees of divorce 
between persons domiciled abroad. And yet if proceed- 
ings are taken here to enforce a foreign judgment 



1 Supra^ p. 211. « Supra, p. 82. 
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granting damages for trespass on foreign lands, or to 
declare operative in this province a decree of divorce 
rendered by a foreign court of competent jurisdiction, 
our law allows the defendant to reopen the whole ques- 
tion by pleading all that was or might have been 
pleaded in the foreign court, and our own tribunals will 
thus necessarily be seized of controversies which they 
have no original jurisdiction to hear or decide. 

A ludffment obtained in a foreign country will have Foreign 

. . . . judgment 

the effect of interrupting the prescription of the debt, interrupts 
and the only prescription which can be opposed to a for- ^^<^^- 
eign judgment is that of thirty years.^ 

An exception to the rule that our courts will enforce Judgments 

•■^ in penal 

a foreign judgment, upon an action brought for that JlJ^jJ*^*.^^^^ 
purpose, is made in the case of judgments for penalties or 
sentences of a court of criminal jurisdiction in a foreign 
state by which the exercise of the civil rights of persons 
is suspended or abridged. Judgments of this kind are 
regarded as strictly territorial and not entitled to judicial 
recognition beyond the jurisdiction of the court which 
pronounced them. 

Thus, in Addams v. Worderiy^ the Court of Appeals 
refused to recognize the effect of a judgment of the 
Court of the State of New York condemning the plain- 
tiff to five years' imprisonment in the State's Prison and 
depriving him of all his civil rights during the term of 
his sentence. 

In Huntington v. Attrill^^ the Judicial Committee of Definition 
the Privy Council, in an appeal from the Province of actions. 



1 Almour v. Harris, M. L. R. 2 Q. B. 439 ; 5 L. N. 376 Dunbar v. 
Almovnr, M. L. R. 3 S. C. 142 ; 10 L. N. 301. King v. Demers, 15 L. C. J. 
129. 2 6 L. C. R. 237, supra, p. 46. a [1893] Appeal Cases, 150. 
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ODtario, had occasion to examine the question as to what 
constitutes a penal action. The respondent was sued in 
the Province of Ontario upon a judgment of a New York 
court rendered under section 2 1 of the New York State 
laws of 1875, c. 611, which imposes liability for false 
representations contained in any certificate or report 
made, or public notice given, by the officers of an incor- 
porated company. The respondent pleaded that the 
judgment was for a penalty inflicted by the municipal 
law of New York, and that the action, being of a penal 
character, ought not to be entertained by a foreign court. 
The Judicial Committee accepted the exposition of the 
law laid down by the Supreme Court of the United States 
in Wisconsin v. Pelican Insurance Co.,^ as disclosing the 
proper test for ascertaining whether an action is penal 
within the meaning of the rule. Lord Watson, render- 
ing the decision of the Committee, said : " A proceeding, 
'' in order to come within the scope of the rule, must be 
" in the nature of a suit in favour of the State whose 
" law has been infringed. All the provisions of Muni- 
" cipal Statutes for the regulation of trade and trading 
" companies are presumably enacted in the interest and 
" for the benefit of the community at large ; and persons 
" who violate these provisions are, in a certain sense, 
" oifenders against the State law, as well as against indi- 
" viduals who may be injured by their misconduct. But 
" foreign tribunals do not regard these violations of statute 
'* law as offences against the State, unless their vindica- 
'' tion rests with the State itself, or with the community 
" which it represents. Penalties may be attached to 
" them, but that circumstance will not bring them with- 

1 127 U. S. (20 Davis) 265. 
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" in the rule, except in cases where these penalties are 
" recoverable at the instance of the State or of an official 
" duly authorized to prosecute on its behalf, or of a 
" member of the public in the character of a common 
" informer. An action by the latter is regarded as an 
" actio popularis pursued, not in his individual interest, 
" but in the interest of the whole community." 

It was also held in the same case that it was the duty 
of the Ontario Court to decide whether the statute in 
question was penal within the meaning of the interna- 
tional rule so as to oust its jurisdiction, and that such 
court was not bound by the interpretation thereof adopted 
by the courts of New York. 

The pendency of proceedings in a foreign country lis pendens 
between the same parties and for the same causes, has 
been held not to be a good defence to an action in this 
province.^ 

1 Russell V. Field (Stuart's Rep. 558), where the Provincial Court of 
Appeals seemed to think that this was, according to French authorities, 
"apart of the public law which might be regulated by treaty, not de- 
pendent upon comity." The learned judges thought that both under that 
law and under the English law litispendence in a foreign country was 
no bar to a suit. It is difficult to understand how this matter could be 
regarded as a part of the public law, not dependent upon comity. It is 
clearly a question of Private International Law to be decided accord- 
ing to rules binding on our courts. The more recent case of Howard 
Guernsey Mfg, Co. v. Kin^ (R. J. Q. 5 S. C. 182) is hardly more satisfac- 
tory, inasmuch as Mr. Justice Andrews seems to have based his opinion 
on the English law, purporting to follow the case of Russell v. Fields in 
which he says the court held that, being a question of public law, that 
of England must govern. The report of that case does not indicate 
what law the court considered as applicable, but in any event it is clear 
that the law of England could not control the case. 
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The following is the text of the Imperial statute, 22 & 23 Victoria, 
chapter 63, referred to at page 33 supra. 

An Act to afford facilities for the more certain ascertainment of 
the law administered in one part of Her Majesty's dominions 
when pleaded in the Courts of another part thereof. (13th 
August, 1859.) 

* Whereas great improvement in the administration of the law 

* would ensue if facilities were afforded for more certainly ascertaining 

* the law administered in one part of Her Majesty's dominions when 

* pleaded in the Courts of another part thereof :* Be it therefore enact- 
ed, by the Queen's Most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, as 
follows : 

1. If in any action depending in any Court within Her Majesty's 
dominions, it shall be the opinion of such Court, that it is necessary or 
expedient for the proper disposal of such action to ascertain the law 
applicable to the facts of the case as administered in any other part of Her 
Majesty's dominions on any point on which the law of such other part 
of Her Majesty's dominions is different from that in which the Court 
is situate, it shall be competent to the Court in which such action may 
depend to direct a case to be prepared setting forth the facts, as these 
may be ascertained by verdict of a jury or other mode competent, or 
may be agreed upon by the parties, or settled by such person or per- 
sons as may have been appointed by the Court for that purpose in the 
event of the parties not agreeing, and upon such case being approved 
of by such Court or a Judge thereof, they shall settle the questions of 
law arising out of the same on which they desire to have the opinion 
of another Court, and shall pronounce an order remitting the same, 
together with the case, to the Court in such other part of Her Majesty's 
dominions, being one of the Superior Courts thereof, whose opinion is 
desired upon the law administered by them as applicable to the facts 
set forth in such case, and desiring them to pronounce their opinion on 
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the qaestions sabmitted to them in the terms of the Act ; and it shall 
be competent to any of the parties to the action to present a petition 
to the Conrt whose opinion is to be obtained, prayinin; such last- 
mentioned Court to hear parties or their counsel, and to pronounce 
their opinion thereon in terms of this act, or to pronounce their 
opinion without hearing parties or counsel ; and the Court to which 
such i>etition shall be presented shall, if they think fit, appoint an 
early day for hearing parties or their counsel on such case, and shall 
thereafter pronounce their opinion upon the questions of law as ad- 
ministered by them which are submitted to them by the Court ; and in 
order to their pronouncing such opinion they shall be entitled to take 
such further pr jeednre thereupon as to them shall seem proper. 

2l Upon such opinion being pronounced, a copy thereof, certified 
by an officer of such Court, shall be given to each of the parties to the 
action by whom the same shall be required, and shall be deemed and 
held to contain a correct record of such opinion. 

3. It shall be competent to any of the parties to the action, after 
having obtained such certified copy of such opinion, to lodge the same 
with an officer of the Court in which the action may be depending, who 
may have the official charge thereof, together with a notice of motion, 
setting forth that the p'vrty will, on a certain day named in such notice, 
move the Court to apply the opinion contained in such certified copy 
thereof to the facts set forth in the case herein-before specified, and 
the said Court shall thereupon apply such opinion to such facts, in the 
same manner as if the same had been pronounced by such Court itself 
upon a case reserved for opinion of the Court, or upon special verdict of 
a jury ; or the last-mentioned Court shall, if it think fit, when the said 
opinion has been obtained before trial, order such opinion to be sub- 
mitted to the jury with the other facts of the case as evidence, or 
conclusive evidence as the Court may think fit, of the foreign law 
therein stated, and the said opinion shall be so submitted to the jury. 

4. In the event of an appeal to Her Majesty in Council or to the 
House of Lords in any such action, it shall be competent to bring under 
the review of Her Majesty in Council or of the House of Lords the 
opinion pronounced as aforesaid by any Court whose judgments are 
reviewable by Her Majesty in Council or by the House of Lords, and 
Her Majesty in Council or that House may respectively adopt or reject 
such opinion of any Court whose judgments are respectively reviewable 
by them, as the same shall appear to them to be well founded or not 
in Law. 

5. In the construction of this Act, the word " Action " shall 
include every judicial proceeding instituted in any Court, Civil, 
Criminal, or Ecclesiastical ; and the words " Superior Courts " shall 
include, in England, the Superior Courts of Law at Westminster, the 
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Lord Chancellor, the Lords Justices, the Master of the Rolls or any 
Vice-Chancellor, the Judge of the Court of Admiralty, the Judge 
Ordinary of the Court for Divorce and Matrimonial Causes, and the 
Judge of the Court of Probate ; in Scotland, the High Court of Justici- 
ary, and the Court of Session acting by either of its divisions ; in 
Ireland, the Superior Courts of Law at Dublin, the Master of the 
Rolls, and the Judge of the Admiralty Court ; and in any other part 
of Her Majesty's dominions, the Superior Courts of Law or Equity 
therein. 
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Imperial statute, 22 Victoria, chapter 20, referred to at page 221, 
8upra, 

An Act to provide for taking: evidence in suits and proceedings 
pending before tribunals in Her Majesty's dominions in places 
out of the jurisdiction of such tribunals. (19th April, 1859.) 

Whereas it is expedient that facilities be offered for taking evidence 
in or in relation to actions, suits, and proceedings pending before tri- 
bunals in Her Majesty's dominions in places in such dominions out of 
the jurisdiction of such tribunals : Be it enacted, &c. 

1. Where upon an application for this purpose it is made to appear 
to any Court or Judge having authority under this Act that any Court 
or tribunal of competent jurisdiction in Her Majesty's dominions has 
duly authorized, by commission, order, or other process, the obtaining 
the testimony in or in relation to any action, suit or proceeding pend- 
ing in or before such Court or tribunal of any witness or witnesses out 
of the jurisdiction of such Court or tribunal, and within the jurisdic- 
tion of such first-mentioned Court, or of the Court to which such Judge 
belongs, or of such Judge, it shall be lawful for such Court or Judge to 
order the examination before the person or persons appointed, and in 
manner and form directed by such commission, order, or other process 
as aforesaid, of such witness or witnesses accordingly ; and it shall be 
lawful for the said Court or Judge by the same order, or for such 
Court or Judge, or any other Judge having authority under this Act, 
by any subsequent order, to command the attendance of any person to 
be named in such order for the purpose of being examined, or the pro- 
duction of any writings or other documents to be mentioned in such 
order, and to give all such directions as to the time, place and manner 
of such examination, and all other matters connected therewith, as 
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may appear reasonable and just, and any such order may be enforced 
and any disobedience thereof punished, in like manner as in case of an 
order made by such Court or Judge in a cause depending in such 
Court or before such Judge. 

2. Every person examined as a witness under any such commis- 
sion, order, or other process as aforesaid, who shall upon suoh examin- 
ation wilfully and corruptly give any false evidence, shall be deemed 
and taken to be guilty of perjury. 

3. Provided always. That every person whose attendance shall be 
so ordered shall be entitled to the like conduct money, and payment for 
expenses and loss of time, as upon attendance at a trial. 

4. Provided also, That every person examined under any such com- 
mission, order, or other process as aforesaid, shall have the like right to 
refuse to answer questions tending to criminate himself, and other 
questions which a witness in any cause pending in the Court by v\ hich, 
or by a Judge whereof, or before the Judge by whom the order for ex- 
amination was made, would be entitled to ; and that no person shall be 
compelled to produce under any such order as aforesaid any writing or 
other document that he would not be compellable to produce at a trial 
of such a cause. 

5. Her Majesty's Superior Courts of common law at Westminster 
and in Dublin respectively, the Court of Session in Scotland, and any 
Supreme Court in any of Her Majesty's colonies or possessions abroad, 
and any Judge of any such Court, and every Judge in any such colony 
or possession who, by any order of Her Majesty in Council, may be 
appointed for this purpose, shall respectively be .Courts and Judges 
having authority under this Act. 

6. It shall be lawful for the Lord Chancellor of Great Britain, with 
the assistance of two of the Judges of the Courts of common law at 
Westminster, so far as relates to England, and for the Lord Chancellor 
of Ireland, with the assistance of two of the Judges of the Courts of 
common law at Dublin, so far as relates to Ireland, and for two of the 
Judges of the Court of Session, so far as relates to Scotland, and for 
the chief or only Judge of the Supreme Court in any of Her Majesty's 
colonies or possessions abroad, ^so far as relates to such colony or posses- 
sion, to frame such rules and orders as shall be necessary or proper for 
giving effect to the provisions of this Act, and regulating the procedure 
under the same. 
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Imperial statute, 48-40 Victoria, chapter 74, referred to at page 221, 
supra. 

An Act to amend the lavv' relating to taking evidence by Commission 
in India and the Colonies, and elsewhere in Her Majesty's 
dominions. (14th August, 1885.) 

Be it enacted by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords spiritual and temporal, and 
Commons, in this present Parliament assembled and by the authority 
of the same, as follows :— 

1. This Act may be cited as the Evidence by Commission Act, 1885. 

2. Where in any civil proceeding in any court of competent juris- 
diction an order for the examination of any witness or person has 
been made, and a commission, mandamus, order, or request for the 
examination of such witness or person is addressed to any court, or to 
any judge of a court, in India or the Colonies, or elsewhere in Her 
Majesty's dominions, beyond the jurisdiction of che court ordering the 
examination it shall be lawful for such court, or the 'chief judge 
thereof, or such judge, to nominate some fit person to take such 
examination, and any deposition or examination taken before an 
examiner so nominated shall be admissible in evidence to the same 
extent as if it had been taken by or before such court or judge. 

3. Where in any criminal proceeding a mandamus or order for the 
examination of any witness or person is addressed to any cjurt, or to 
any judge of a court, in India or the Colonies, or elsewhere in Her 
Majesty's dominions, beyond the jurisdiction of the court oidering the 
examination it shall be lawful for such court, or the chief judge there- 
of, or such judge, to nominate any judge of such court, or any judge 
of an inferior court, or magistrate within the jurisdiction of such first- 

' mentioned court, to take the examination of such witness or person, 
and any deposition or examination so taken shall be admissible in 
evidence to the same extent as if it had been taken by or before the court 
or judge to whom the mandamus or order was addressed. 

4. The provisions of the Act passed in the twenty-second year of 
Her Majesty, chapter twenty, intituled " An Act to provide for taking 
** evidence in suits and fproceedings pending before the tribunals in 
" Her Majesty's dominions in places out of the jurisdiction of such 
** tribunals " (which may be cited as the Evidence by Commission 
Act, 1859), as amended by this Act, shall apply to proceedings under 
this Act. 



254 THE CONFLICT OF LAWS. 

5. The power to make rules conferred hy section six of the Evidence 
by Commission Act, 1850, shall be deemed to include a power to make 
rules with regard to all costs of or incidental to the examination of any 
witness or person, including the remuneration of the examiner, if any, 
whether the examination be ordered pursuant to that Act or under 
this or any other Act for the time being in force relating to the exami- 
nation of witnesses beyond the jurisdiction of the court ordering the 
examination. 

6. When pursuant to any such commission, mandamus, order, or 
request, as in this Act referred to, any witness or i)erson is to be 
examined in any place beyond the jurisdiction of the court ordering the 
examination, such witness or person may be examined on oath, affir- 
mation, or otherwise, according to the law in force in the place where 
the examination is taken, and any deposition or examination so taken 
shall be as effectual f(H: all purposes as if the witness or person had 
been examined on oath before a person duly authorized to administer 
an oath in the court ordering the examination. 
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An Act respecting the taking of evidence relating to proceedings in 
Courts out of Canada. See p. 222, supra. 

Her Majesty, by and with the advice and consent of the Senate and 
House of Commons of Canada, enacts as follows : 

1. In this Act, unless the context otherwise requires,— 

(a) The expression ** court" means and includes the Supreme 
Court of Canada, and every Superior Court in any province of Canada ; 

(b) The expression "judge " means and includes any judge of the 
Supreme Court of Canada and any judge of any Superior Court in any 
province of Canada ; 

(c) The expression "cause" includes a proceeding against a 
criminal. 31 V., c. 76, s. 6, part ; — 46 V., c. 35, s. 1, part, 

2. Whenever, upon an application for that purpose, it is made to 
appear to any court or judge, that any court or tribunal of competent 
jurisdiction, in any other of Her Majesty's dominions, or in any foreign 



APPENDIX. 256 

country, before which any civil, commercial or criminal matter is 
pending, is desirous of obtaining the testimony in relation to such 
matter, of any party or witness within the jurisdiction of such first 
mentioned court, or of the court to which such judge belongs, or of such 
judge, such court or judge may, in its or his discretion, order the 
examination upon oath upon interrogatories, or otherwise, before any 
person or i)er80ns named in such order, of such party or witness accord- 
ingly, and by the same or any subsequent order may command the 
attendance of such party or witness for the purpose of being examined, 
and for the production of any writings or other documents mentioned 
in such order, and of any other writings or documents relating to the 
matter in question that are in the possession or power of such party or 
witness. 31 V., c. 76, s. 1 ; — 46 V., c. 35, s. 1, part, 

3. Upon the service upon such party or witness of such order and 
of an appointment of a time and place for the examination of such 
party or witness, signed by the person named in such order for taking 
the same, or if more than one person is named, then by one of the per- 
sons named, and upon payment or tender of the like conduct money as 
is properly payable upon attendance at a trial, such order may be 
enforced in like manner as an order made by such court or judge in a 
cause depending in such court or before such judge. 31 V., c. 76, s. 2. 

4. Every person whose attendance is required in manner afore- 
said, shall be entitled to the like conduct money, and payment for 
expenses and loss of time as upon attendance at a trial. 31 V., c. 76, s. 3. 

5. Any person examined under any order made under this Act 
shall have the like right to refuse to answer questions tending to 
criminate himself, and other questions, which a party or witness, as 
the case may be, in any cause pending in the court by which, or by a 
judge whereof, such order is made, would be entitled to, and no person 
shall be compelled to produce, under any such order, any writing or 
other document that he could not be compelled to produce at a trial of 
such a cause. 31 V., c. 76, s. 4. 

6. Any person authorized to take the examination of parties or 
witnesses by any order made in pursuance of this Act, may take such 
examination upon the oath of the parties or witnesses, or upon affirm- 
ation, in cases in which by the law of the province wherein such 
examination is taken, affirmation is allowed instead of oath; and 
such oath or affirmation shall be administered by the person so 
authorized or, if more than one, then by one of such persons. 31 V., 
c. 76, s. 5, part, 

7. The court may frame rules and orders in relation to procedure, to 
the evidence to be produced in support of the application for an order 
for examination of parties and witnesses under this Act, and generally 
for carrying this Act into effect ; and in the absence of any order in 
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relation to such evidence, letters rogatory from any court of justice in 
any other of the dominions of Her Majesty, or from any foreign 
tribunal, in which such civil, commercial or criminal matter is pending, 
shall be deemed and taken to be sufficient evidence in support of such 
application. 31 V., c. 76, s. 6, part ; 46 V., c 35,.8. 1, part. 

8. This Act shall not be so construed as to interfere with the right 
of legislation of the Legislature of any province requisite or desirable 
for the carrying out the objects hereof. 31 V., c. 76, s. 7. 
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Note on Criminal Jurisdiction. 

Conflicts of laws, properly so-called, do not arise in criminal mat- 
ters, inasmuch as our courts never apply any foreign law in dealing 
with criminal cases, the law of the forum being exclusively applied both 
as to substance and as to forms of procedure. 

Conflicts of The only conflicts which can arise are in matters of jurisdiction, and 
even here the occasions are not numerous, owing to the general recog- 
nition by civilized nations of the principle that all crime is local and 
that jurisdiction over the crime belongs to the country where the crime 
is committed. The maxim : extra territoriumjtis dicenti impune non 
paretur is peculiarly applicable to legislation in criminal matters. 

An exception to this well established rule is, however, admitted. 
A state may, and occasionally does, assume jurisdiction over certain 
crimes committed abroad by its own subjects. As to the legislative 
power of the British Parliament to control the conduct of British sub- 
jects even in foreign countries, there can be no doubt, and this exterri- 
torial jurisdiction has been asserted in the case of several crimes. Of 
course this jurisdiction can be exercised only when such subjects 
return within the territory of Great Britain so as to make them amen- 
able to the process of its courts. Instances of such legislation are to be 
found in statutes providing for the trial and punishment of British 
subjects for murder, manslaughter, piracy, slave-trading, breaches of 
the Foreign Enlistment acts, bigamy, etc, although these offences 
may be committed in foreign territory or on the high seas. 
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But while the competency of the Imperial Parliament to legislate 
in this direction is undoubted, the question has more than once been 
raised as to the power of the Canadian Parliament to enact such laws. 
The statutes relating to bigamy have given rise to much controversy in statites 
this regard.. ^i^«*^ 

Sections 275 and 276 of the Criminal Code (1882), provide as follows : 
275. Bigamy is— 

(a) The act of a person who, being married, goes through a form 
of marriage with any other person in any part of the world ; or 

''(b) The act of a person who goes through a form of marriage in 
any part of the world with any person whom he or she knows to be 
married ; or 

" (c) The act of a person who goes through a form of marriage with 
more than one perc on simultaneously or on the same day. R. S. C, 
c. 37, s. 10. 

"2. A * form of marriage * is any form recognized as a valid form 
by the law of the place where it is gone through, or, though not so 
recognized, is such that a mQ.rriage celebrated there in that form is 
recognized as binding by the law of the place where the offender is 
tried. Every form shall, for the purpose of this section, be valid, not- 
withstanding any act or default of the person charged with bigamy, if 
it is otherwise a valid form, The fact that the parties would, if unmar- 
ried, have been incompetent to contract marriage shall be no defence 
upon a prosecution for bigamy. 

" 3. No one commits bij^amy by going through a form of mar- 
riage— 

" (a) If he or she in good faith, and on reasonable grounds, believes 
his wife or her hasband to be dead ; or 

" (b) If his wife or her husband has been continually absent for 
seven years then last past and he or she is not proved to have known 
that his wife or her husband was alive at any time during those seven 
years ; or 

" (c) If he or she has been divorced from the bond of the first mar- 
riage ; or 

** (d) If the former marriage has been declared void by a court of 
competent jurisdiction. R.S.C., c. 161, s. 4. 

" 4. No person shall be liable to be convicted of bigamy in respect 
of having gone through a form of marriage in a place not in Canada, 
unless such a person, being a British subject resident in Canada, leaves 
Canada with intent to go through such form of marriage. 

*' 276. Every one who commits bigamy is guilty of an indictable 
offence and liable to seven years* imprisonment. 

** 2. Every one who commits this offence after a previous convic- 
tion for a like offence shall be liable to fourteen years' imprisonment. 
R.S.C., c. 161, 8. 4." 

17 
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There enactments were held intra vires by the Chancery Division 
of the Hi^h Court of Justice for Ontario in Regina vs. Brierly,'^ but 
afterwards in Begina vs. Plotuman ^ the Queen*s Bench Division of 
the same court held that the above sections were ultra vires in so far as 
they constituted the going through a form of marriage abroad by a 
British subject resident in Canada, and leaving Canada with the intent 
to go through such form of marriage, an offence. 

In 1897 a special case was referred by the Governor-General of 
Canada in Council to] the Supreme Court of Canada, submitting the 
following questions for hearing and consideration : 

1. Had the Parliament of Canada authority to enact sections 275 
and 276 of the Criminal Code, 1892 ? 

2. If the said sections or either of them are ultra vires in part only, 
then (a) what portions ofjthe said sections are ultra vires ; (b) to what 
extent are the said sections, or either of them, ultra vires ? 

The majority of the Court held ^ that these sections were intra 
vires of the Parliament of Canada, but the four Judges composing that 
majority did not all agree upon the reasons for arriving at this con- 
clusion. Gwynne and Girouard, JJ., held that the Parliament of 
Canada could pass an Act affecting Her Majesty's subjects who, being 
maiTied and resident in Canada, go through a form of marriage out of 
Canada, having left Canada with the Intent of going through such 
form of marriage, to the same extent as an Act in like terms passed by 
the Imperial Parliament could affect Her Majesty's subjects resident 
in the United Kingdom, who being married should go through a form 
of marriage outside of the United Kingdom, having left any part 
thereof for the purpose of so doing. They considered that the Dominion 
Parliament is subordinate in the sense that it is subject to the special 
laws of the British Parliament, but omnipotent^ so long as its legisla- 
tion is not repugnant to that of the Empire. 

King and Sedgewick, JJ,, expressed no opinion on the above point, 
but held that the legislation was intra vires because it created a new 
crime resulting from a compound act, no part of which is an offence 
without the rest, and each part of which is an essential ingredient of it. 
According to this view, what is made punishable is the combination of 
act and intent involved in having the intent in Canada to do a certain 
act outside of Canada, and leaving Canada for the purpose of carrying 
out such intent, and then actually carrying it out. 

The Chief Justice (Sir H. Strong) dissented from the view adopted 
by the majority. While admitting that the Imperial Parliament might 
confer upon a colonial legislature powers in this respect co-equal with 
its own, he considered that such authority had not been actually con- 
ferred ; the vague general terms of the British North America Act of 

14 O.R. 525. 2 25 O.K. 656. » 27 S.CK. 461. 
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1867, which merely gives power to legislate on criminal law and pro- 
cedure, being insufficient, upon proper principles of interpretation, to 
warrant legislation in regard to offences committed outside of Canada. 
The learned Chief Justice also considered that the offence created by 
this legislation is made to consist in a marriage anywhere without the 
Dominion of Canada, and although the condition is imposed that the 
party must have left Canada with the intent of celebrating such a 
pretended marriage, yet the so leaving Canada is not the offence consti- 
tuted by the Code, but the criminal act is the marriage without the 
territorial jurisdiction of Parliament. 
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